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Practical Legal Problems In Banking 


By JOHN E. CORRIGAN, JR. 
Assistant Vice President 
The First National Bank of Chicago 


I. CERTIFIED CHECKS AND RELATED MATTERS 

One activity every bank of any size carries on is certifying 
checks. This is standardized practice, and is usually uneventful, 
seldom profitable and occasionally troublesome. One making 
remarks concerning such a well-explored area of activity does 
so knowing that a high percentage of all transactions occur 
smoothly and effortlessly. Yet, even here there are a few prac- 
tical comments which may be pertinent. 

a. Duty to Certify. All decisions made with respect to 


certifying checks are made on the premise you have no duty 
to anyone to certify, not to the drawer, the payee, or any sub- 
sequent holder. 


i. Since you do so at your option it follows that you 
may demand a service charge. Many state associations 
have recommended fees. A survey made this month among 
banks in this area indicates slightly over half the banks take 
no fee whatever. Of those collecting fees, most make no 
charge to customers but charge outsiders. A few banks 
charge anyone asking for the service. The fees in this area 
range from $1.00 per item down to 25c per item. 


b. The Form. The form varies from bank to bank. You 
will recall that the American Bankers Association urged a new 
form for all members following the National City Bank vs. Bank 
of the Republic case some years ago. (That case held a bank 
liable for the amount of a raised check where the check had 


Mr. Corrigan’s article is from a brief talk delivered by the author before the 
Conference of Bank Correspondents held in Chicago in November, 1960. 
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been altered and then certified for the higher amount.) The 
ABA form is: 


“No. 
CERTIFIED 


PAYABLE ONLY AS ORIGINALLY DRAWN 
AND WHEN PROPERLY INDORSED. 


Our survey indicates this form is used in something over two- 
thirds of the banks contacted. Except for an occasional field 
office of the Internal Revenue Service, I know of no one who 
has ever objected to this ABA form. Probably the principal 
reason why the remaining banks do not use it is the desire of 
management to stand by their unconditional promise to put the 


bank’s worth behind the paper with the straight legend “Certi- 
fied”. 

c. Clean Paper. Because you have no obligation to certify 
it follows that you can refuse to certify for any grounds you 
deem advisable, capricious or otherwise. You should, there- 
fore, refuse to certify any check which: 


(i) Bears an erasure. 

(ii) Is not dated. 

(iii) Is postdated. 

(iv) Has any blank or open spaces in the body. 

(v) Is payable to Bearer or Cash. 

(vi) Has been previously dishonored. 

(vii) Contains conflicting conditions. Such as “Subject to 
garnishment action commenced Nov. 10, 1960 in county 
of Dade State of Florida entitled Jones vs. Smith.” 


Anyone who has ever had a check raised after he has certified 
it will understand the merit of these suggestions. Incidentally 
clarify who will certify by a specific director's resolution and do 
not vary from the individuals named. 

d. Consent. There is no need to get consent from the draw- 
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er before certifying. Some banks do in an attempt to verify the 
transaction. This seeking consent is dangerous practice unless 
adhered to consistently, for getting approval in some instances 
and not in others can lead to difficulty for the banker. 

You incur no liability for impairing the credit of your cus- 
tomer by your refusal to certify. A recent case involving cash- 
iers checks is of interest. It makes one pause to wonder how 
banks ever survive. The holding is equally pertinent to certified 
checks. The facts in this case were: 

Bank issues cashiers checks, $5,000, $3,185 payable to Ross. 
Iron Company attaches Ross’ creditors, including the bank. 
Court gives judgment against Ross in favor of Iron Com- 
pany; orders bank to pay checks to the Iron Company. 
Ross negotiates checks to Fischbein. Bank refuses to honor 
checks for Fischbein. 

Fischbein sues and collects on checks from bank. 

Ross sues bank for injury to name and reputation. 


Ross vs. Peck Iron Metal, 
264 F2d 262, CA 4th 


The court held the bank not liable to the plaintiff in his suit for 
compensatory damages for injury to its good name, fame, repu- 
tation and credit. The 4th Circuit Court held that while wrong- 
ful dishonor of an ordinary check is actionable and gives right to 
damages, a bank item is radically different. The court sensibly 
went on to say a bank item is the bank's clear promise to pay and 
failure to pay reflects adversely only upon the bank. The court 
was not persuaded that any injury to the reputation or credit of 
the payee would result from the dishonor by the bank. 

e. Stopping Certified Checks. Never stop a bank item, 
certified check or cashiers check, for a holder or a drawer. Until 
some time ago you probably could have done so safely in New 
Jersey but not even there any longer. Suggested procedure is 
to tell your customer that your bank’s reputation is at stake and 
you must remain willing to pay any holder in due course. Where 
a lost item is apparently physically destroyed, we wait a reason- 
able period and then take an indemnification before issuing a 
second item to replace that allegedly lost. Where certified 
checks are not used, as is frequently the case with bid checks 
which are certified for public bodies, the usual practice is to 
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have them indorsed “Not used for the Purpose Intended”, then 
indorsed by your customer and redeposited in his account. 


II. SET-OFF 


One of the historic privileges of a banker, like that of not 
working on Good Friday, is his right to set-off a customer's 
balance against a debt of that customer to him. If the subject 
of certified checks is mundane and familiar, I hope set-off is 
unfamiliar and rarely met in your bank. 

Set-off is not of common law origin. It was introduced first by 
statute in England in 1705 during the reign of the good Queen 
Anne. The essential requisites of a proper set-off are now as 
they were then; namely: 

a. Ascertain that your debtor and your depositor are the same 
entity. 

b. Then move swiftly. 

c. Make your move with finality. 


a. Several Factual Situations can Arise. 

i. Where the debtor-depositor is one individual or the 
same corporation there is little problem. Note that a savings 
account, of course, may be set-off against a commercial debt 
within the same bank. 

ii. Where a partnership is involved, you cannot normal- 
ly set-off the debt of an individual partner against funds of 
the partnership, for the legal reason—lack of mutuality. The 
converse is true in most cases. An individual deposit cannot 
be taken to pay a partnership debt, especially since the emer- 
gence of the Uniform Partnership Act which is law in 38 
states. 

iii. Where a deposit is made by an individual who is 
actually acting as an agent for another the law is changing. 
Until recently, a bank which was ignorant of the agency re- 
lationship could set-off the deposit against the debt of the 
agent. The legal decisions are now tending to go the other 
way—to hold that even though the bank did not know of the 
agency relationship, the deposit which was made for the 
benefit of another cannot be set-off against the debt of the 
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man making the deposit. A late decision made right on 
point comes from Colorado. The facts were these: 

1. Rust long owed bank $8,000. 

2. Cox engaged Rust as his Agent to sell a tractor. 

3. Rust sold tractor for $6,120 and deposited check in bank. 

4, Bank applies deposit against Rust’s debt. 
The Supreme Court of Colorado considered the pre-existing 
case law of the other states and held that the newer or 
equitable rule best serves the demands of justice and is sup- 
ported by reason, notwithstanding the many former decisions 
to the contrary. Fluidity of legal thinking on the subject is 
demonstrated by this decision wherein the Supreme Court 
of Colorado of seven justices split with three justices writing 
the majority opinion, two more each writing separately con- 
current opinions, and two justices writing a fourth and dis- 
senting opinion. 

iv. Asa corollary to what has already been said, it fol- 
lows that a special account or segregated fund could not be 
set-off. This is typically the case with lawyers, real estate 
agents, farm property managers, or others who keep money 
of clients in a segregated account so designated. However, 
merely designating an account “Special Payroll Account” or 
“Special Office Account” does not make it a special deposit 
and put it beyond the right of set-off. This was recently 
decided in a case where a company called one account 
“Special Payroll Account” and the United States Federal 5th 
Circuit Court held that since the same corporation owned 
the special account as well as its regular commercial account, 
each might be set-off against the corporation debt. Ribaudo 
vs. Citizens National Bank of Orlando, 261 Fed.2nd 929. 


b. Move Swiftly. Consent need not be requested or ob- 
tained from the debtor-depositor. After the set-off has been 
made, checks presented to you should be returned unpaid. You 
put your position in jeopardy if you await making your decision 
and checks continue to be presented for payment. You cannot 
set-off against any debt which has not matured, either by its 
term or by acceleration. There is an important exception, how- 
ever, having to do with our Federal bankruptcy law. Insolvency 
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or bankruptcy of your depositor matures the debt regardless of 
its terms. It allows you to set-off at once. A bank so seizing an 
account does not take a “voidable preference” as that term is 
used under our Federal Bankruptcy Act. This has been well 
tested, the test cases running back to 1898. To make it abun- 
dantly clear, many banks insert in their notes language about 
like the following: 


“In case of the insolvency of the undersigned, howsoever evi- 
denced, any indebtedness due from the holder of this note to the 
undersigned may be appropriated and applied hereon at any time 
as well before as after the maturity hereof.” 


This precaution costs nothing and at times may be of some 
assistance. 

A further exception arises when you are attached or gar- 
nished then you may normally set-off in the face of an attaching 
creditor even though your debt be not matured. 

Remember, however, that where a deposit is made in a bank 
at about the time of bankruptcy for the specific purpose of giv- 
ing the banker funds to seize and thus keeping these funds out 
of the bankruptcy, such practice will not obtain. This is a clas- 
sic case of a voidable preference and as such, banks have been 
obliged to return the funds seized. The intent is essential. Nor- 
mally, the funds seized are there by way of normal business 
practice and such cases of intentional avoidance of the law are 


infrequent. 


c. Act Conclusively. Several comments might be made 
here. 

i. It is insufficient to give notice to a depositor not to 
draw further checks. This was done to the bank’s sorrow in 
a case entitled First National Bank of Chicago vs. Newhouse 
(17 Fed.2nd 228). 

ii. After the set-off send notice to the debtor. 

iii. Remember well that where a bank enters volun- 
tarily into a creditor's standby agreement or the equivalent, 
it loses its right to set-off. This has been adjudicated on 
several occasions. Once entering a standby agreement, a 
banker is committed to stand fast and may not set-off the 
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funds upon a later change of heart by the banker. 

iv. Courts have gone in several directions on the ques- 
tion of a banker's set-off where the banker holds collateral. 
Perhaps a sufficient generalization is, where a banker holds 
readily disposable collateral he would normally be well 
served to dispose of the collateral promptly and set-off for 
the deficit. There are at least three western states which by 
statute provide that collateral must be the exclusive remedy. 
A recent New Mexico decision on this subject was based 
upon the following set of facts: 

1. Melson purchases a food freezer; signs Conditional Sales 

Contract for twenty-four months. 

2. Seller assigns interest in contract to bank. 

3. Melson defaults within two months. 

4. Bank accelerates debt, sets off $310 checking account 
balance. 

Bank repossesses freezer, sells it to pay deficiency. 
Melson sues to recover $310 taken from account. 


DN 


Melson vs. Bank of New Mexico 
332 P2d 472 Supreme Court, 
New Mexico. 


The bank was forced to return the money set-off from the 


account. The decision makes best sense as viewed by a dis- 
senting justice who said: 


“This is another case where I believe bad facts are making bad 
law. The bank sold the practically new freezer at a very low price, 
with the result that after applying his deposit of $310 and selling 
the freezer, Melson was refunded only $15.02. If only the appel- 
lant bank had to hereafter suffer the consequences of the opinion 
of the majority I could easily shut my eyes and go along, satis- 
fied a just decision had been reached in this case. Unfortunately 
everyone in the state will be hereafter bound by the opinion in 
this case, and a long established and heretofore banking custom 
is overturned.” 


This case is illustrative of the rule bad cases make bad law. 


It is however, still the rule in the majority of states that merely 
holding collateral does not deny the banker his historic right of 
set-off as an additional remedy. 











The Outlook For Major Legislation 
Affecting Bank And Commercial 
Lending 


By CHARLES R. McNEILL 
Assistant General Counsel, American Bankers Association 
Washington, D. C. 


It would be helpful first to give some background by review- 
ing the legislative accomplishments of the 86th Congress which 
has just recently concluded. This last Congress has been a good 
two years for banking legislation. Four out of the five major 
legislative goals of the American Bankers Association were 
realized. 


LEGISLATION ENACTED IN 86TH CONGRESS 


Reserve Requirements Bill 

In the First Session of the 86th Congress there was enacted 
a reserve requirements bill which authorized the inclusion of 
vault cash in member banks’ reserves. Recently the Board of 
Governors of the Federal Reserve System has taken further ac- 
tion to put this law into effect providing, effective this last Sep- 
tember 1, that for reserve and central reserve city banks currency 
and coin may be counted in partial compliance with the reserve 
requirements to the extent that such coin and currency exceeds 
one per cent of the bank’s net demand deposits; and to the extent 
that vault cash exceeds 2 percent of net demand deposits in the 
case of a bank subject to the reserve requirements for banks not 
located in central reserve and reserve cities. 


Brown Bills 
Also enacted in the First Session of the 86th Congress were 
two national bank bills, popularly known as the Brown Bills 


Address presented at the Fall Conference, Wednesday, September 28, 1960, at the 
Denver Hilton Hotel, Denver, Colo. 

This article is reprinted with the te of the editors of the ROBERT MOR- 
RIS ASSOCIATES BULLETIN, published by the Robert Morris Associates, Phila- 
delphia, Pa. Copyright 1960. 
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because they were introduced by Representative Paul Brown, 
the Chairman of the Subcommittee. They modernize many pro- 
visions of the national banking laws which are of particular in- 
terest to bank credit men because of the changes made in the 
legal loan limit and with respect to real estate lending. 

After that first year there were a number who said that, in 
view of the favorable attention banking had received in the First 
Session, we could not expect the Congress to give us further con- 
sideration in the Second Session. Contrary to these views, we 
in the ABA in cooperation with the Federal supervisory authori- 
ties presented and obtained enactment of two other important 


bills. 


Federal Bank Merger Bill 
FDIC Assessment Bill 

After many years of effort, the Congress enacted a Federal 
bank merger bill, which leaves final authority over bank mergers 
in the bank supervisory agencies in a manner which we believe 
is consistent with the views of most bankers. Finally, the Con- 
gress passed H.R. 12465, the Federal Deposit Insurance Cor- 
poration Assessment Bill, which provides for a simpler method 
of determining the base upon which the assessment paid by 
insured banks is calculated and increases the rebate made to in- 
sured banks from 60 percent to 66 2/3 percent. It is estimated 
that over $500,000 a year will be saved in FDIC and bank ex- 
penses through the new computation method. 


SUBJECTS FOR FUTURE CONSIDERATION 


Taxation of Mutual Financial Institutions 

The one major legislative goal which we did not achieve in 
the last Congress related to the question of taxation of mutual fi- 
nancial institutions. At the Convention of the American Bank- 
ers Association recently concluded, former President John Rem- 
ington announced the appointment of a new special committee, 
a Committee on Uniform Tax Treatment. 

This committee is composed of: John M. Naughton, 
President, Second National Bank, Cumberland, Maryland, 
Chairman; Lloyde L. Austin, President, Security First 
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National Bank, Los Angeles, California; James M. Giv- 
ens, Vice President, Indiana National Bank, Indianap- 
olis, Indiana; Louis B. Lundborg, Executive Vice Presi- 
dent, Bank of America, N. T. & S. A., San Francisco, California; 
Howard J. Stoddard, President, Michigan National Bank, Lan- 
sing, Michigan; M. Monroe Kimbrel, Executive Vice President, 
First National Bank, Thompson, Georgia, Ex-Officio. It will 
be their responsibility to direct a concentrated effort to have 
legislation on this subject taken up by the Congress next year. 


National System of Federally Chartered Mutual Savings Banks 

Another major item of legislative interest in the 87th Con- 
gress will undoubtedly be the proposal to authorize the estab- 
lishment of a national system of Federally chartered mutual sav- 
ings banks. The proposal introduced in the last Congress was 
considered last week by the Committee on Federal Legislation 
of the American Bankers Association. That Committee recom- 
mended that the Association oppose any legislation of this char- 
acter and this recommendation was adopted as the policy of 
the Association by the Convention. 


Priority of Federal Tax Liens 

Of particular interest to bank credit and lending officers are 
bills pending before the Congress to revise the provisions of the 
Internal Revenue Code with respect to the priority of Federal 
tax liens. These proposals would serve to clarify the law and 
afford greater protection to lenders against Federal tax liens. 
This legislation resulted from the intensive work of a special 
committee of the American Bar Association, with which the 
American Bankers Association cooperated. We believe that 
the proposals contained in the pending bills are generally satis- 
factory. However, the Association will seek the opportunity 
when hearings are held to urge several additional strengthening 
amendments. Because of the crowded nature of the schedule 
before the Ways and Means Committee since the introduction 
of the Federal tax lien legislation and in view of the technical 
and complicated nature of the bills, the Committee was unable 
to consider them at this recent session of Congress. We be- 
lieve that hearings will be scheduled next year. Prospects for 
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favorable consideration will probably depend to a considerable 
extent on the position taken by the United States Treasury De- 
partment. 


H.R. 7242 

Both the House of Representatives and the Senate gave fav- 
orable consideration to a bill, H.R. 7242, which would have cor- 
rected certain inequities and removed confusion concerning the 
status in bankruptcy of chattel mortgages and other financial 
arrangements in which the collateral is left in possession of the 
debtor. The American Bankers Association was strongly in 
favor of this proposal, as was your organization. Our joint efforts 
undoubiedly assisted in having the Senate consider the bill in 
the closing days of the postponed session of the Congress. In 
this connection, I want to express our appreciation for the co- 
operation that your officers and staff have given to us on this 
bill and other matters of Federal legislation of mutual interest to 
both organizations. 

Unfortunately, however, the Treasury Department did not 
favor H.R. 7242. It is understood that, although a number of 
prominent bankers contacted the White House expressing their 
approval of this measure, the President accepted the Treasury 
Department recommendations and vetoed H.R. 7242. The 
reasons given by the President were: 


“I recognize the need for legislation to solve certain problems 
regarding the priority of liens in bankruptcy, but this bill is not a 
satisfactory solution. It would unduly and unnecessarily prejudice 
the sound administration of Federal tax laws. In some cases, for 
example, mortgages would be given an unwarranted priority over 
Federal tax liens even though the mortgage is recorded after the 
filing of the tax lien. 

“This and other defects of the bill can, I believe, be corrected 
without compromising its primary and commendable purpose. The 
Treasury Department and the proponents of H.R. 7242 have been 
working toward solution of recognized problems in present law. 
Further cooperative efforts should produce satisfactory legislation 
that would avoid the undesirable effects of this bill.” 


“Full Disclosure” Bill 


A bill which would most certainly affect bank and commer- 
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cial lending, if enacted, is the “Full Disclosure” bill relating to 
disclosure of finance charges in connection with extensions of 
credit. It will undoubtedly be introduced again, although per- 
haps modified in form, in the 87th Congress by Senator Douglas 
of Illinois, author of the same measure in the recently concluded 
86th Congress. 

Very few people disagree with the desirability of having full 
disclosure of finance charges, least of all the American Bankers 
Association. For many years the ABA has urged that borrowers 
should be given full information about interest and finance 
charges. But we, along with other groups, believe that the bill 
which was considered earlier this year by the Senate Banking 
and Currency Committee presents many difficulties. 

Simply stated, the bill would require that anyone extending 
consumer credit furnish in writing to the borrower, prior to the 
transaction, a statement showing the total amount of finance 
charges to be paid, and the percentage of such charges to the 
unpaid balance expressed in terms of simple annual interest. 
The last three words—simple annual interest—cause most of the 
objections to this bill. 

Even if such a requirement were necessary to enable people 
to compare the cost of credit, you can see the difficulties which 
would arise should the bill become law. 

First, it is virtually impossible to express certain finance 
charges in terms of simple annual interest. There is no set 
formula, or table whereby the neighborhood garagemen, for 
example, can compute in terms of simple annual interest the 
cost of a battery over a 3-month period. And it is doubtful that 
any formula or table can be devised since there are few constant 
factors involved in the great mass of credit transactions. At any 
rate, a law governing disclosure of credit would have to contain 
different and separate provisions for each type of credit tran- 
action. 

Then you would have the problem of coverage and adminis- 
tration of such a law. Should all commercial credit transactions 
be included, as Senator Douglas proposes, or should the law be 
limited to consumer and retail credit transactions as has been 
proposed by the Attorney General of New York State? 
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It has been repeatedly pointed out that many States already 
have effective laws dealing with this subject. Would a Federal 
law supersede these, or would transactions covered by State 
laws be exempted from coverage? The ABA feels that a dis- 
closure law can best be administered and enforced at the State 
level. 

All things considered, the simple annual interest requirement 
would increase the expense of extending credit, both to the lend- 
er and to the customer, and would only serve to confuse the 
public. 

If the bill is re-introduced, it should receive the careful con- 
sideration of the Robert Morris Associates, as well as the Ameri- 
can Bankers Association, so that the views of banking may be 
presented to the Congress on any revised measure. 


Interest Rate Picture 

There has been, and will be, a great deal of talk about in- 
terest rates and the availability of money. But it is very difficult 
at the moment to say whether this subject will receive as much 
attention in the next Congress as it did in the last. 

Until recently the refusal of Congress to remove the 4/4 per- 
cent interest rate ceiling has handcuffed the Treasury, while the 
outstanding marketable debt has grown shorter and shorter in 
maturity. Almost 80 percent will mature in five years. Thus, 
the Treasury has had to come into the market more frequently 
and for larger amounts. 

In view of the interest rate ceiling and progressive shortening 
of the debt, the Treasury has taken the view that advance re- 
funding or “leap-frogging” is the only way to extend the ma- 
turity of the Federal debt. 

The interest rate picture will, of course, be influenced by 
many factors, including the general tempo of business activity. 

Any predictions, therefore, about interest rate legislation in 
the 87th Congress and its effects upon bank lending activities 
cannot really be made until January 1961. Business activity at 
that time and in succeeding months will determine the legisla- 
tive pattern. 

I would stress, though, that the Treasury should receive the 
necessary support from Congress. The restriction under which 
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the Treasury is now operating in attempting to fund its debt 
over the long-term area should be adjusted by providing for 
greater interest rate flexibility. 


Generally, we look forward to an interesting year in Wash- 
ington. Banking is non-partisan in nature, and we confidently 
expect that, no matter what the outcome of the election, we and 
others interested in banking and economic legislation will re- 
ceive the same fair and courteous consideration of our views 
that we have been afforded in the past. We have lost a great 
friend by the decision of Representative Paul Brown of Georgia 
not to run again. Both Brent Spence, Chairman of the House 
Banking & Currency Committee, and Senator A. Willis Robert- 
son, Chairman of the Senate Banking and Currency Committee, 
have great experience with banking matters and will afford us 
full opportunity to make our views known. 

A final word—fundamentally, our efforts can only succeed 
with the help of bankers in every part of the country who will 
help to bring the views of banking to the individual legislators 
in their own areas. We are grateful for the help you have given 
us in the past and expect even more in the future. 


WORLD TRADE INFORMATION INDEX AVAILABLE 


The United States Department of Commerce bulletin, 
“Foreign Commerce Weekly”, published on January 16, 1961 
contains an index of economic reports prepared by the Bureau 
of Foreign Commerce from November 1954 to December 1960. 
These reports cover almost every foreign country and the United 
States and are concerned with basic economic data, special 
studies of various industries around the world and investment 
opportunities in foreign countries. 





SECOND SEMINAR ON CORPORATION LAW 


The Second Seminar on Corporation Law will be held on 
March 2-4, 1961, at the Georgia Center for Continuing Educa- 
tion on the campus of the University of Georgia. 


The Georgia Bar Association’s Committee on Corporation, 
Banking and Mercantile Law is sponsoring this Second Seminar 
in association with the University of Georgia's Institute of Law 
and Government of the School of Law. 


The Seminar will deal with subjects of practical interest to all 
Georgia attorneys. Among the topics which have been included 
are: 


(1) Problems of Buying and Selling a Business 
(2) How to Protect Your Clients Against Squeezeouts 
(3) Special Types of Corporations 

(a) Non-profit Corporations 

(b) Industrial Development Corporations 

(c) Civic, Religious, and Social Corporations 


(4) Summary of Recently Enacted and Decided Corporation 
Law 


(5) Problem Clinic 


Professor F. Hodge O’Neal, a former member of the Mercer 
and Vanderbilt University Law Faculties, presently teaching 
law at Duke University, will be the principal speaker for the 
topic: How to Protect Your Clients Against Squeezeouts. Most 
attorneys whose practice includes corporate matters are familiar 
with his excellent two volume work on Close Corporations; he 
is considered one of the experts in this area. As in the past, out- 
standing Georgia attorneys will compose the major portion of 
the faculty. 


Further information, including reservations, may be secured 
by writing: Institute of Law and Government, School of Law, 
The University of Georgia, Athens, Georgia. 
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BANKING DECISIONS 


In this department are published each month all of the important decisions 
of the Federal and State Courts involving questions pertaining to the 


law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 


and the bank student seeking advancement. 





New York Agencies of Canadian Banks Not 
Required to Produce Records Physically 
Outside United States 


In a proceeding commenced by the trustee in bankruptcy of 
Equitable Plan Company to inquire into a proposed settlement 
of a shareholder suit, the United States District Court for the 
Southern District of New York recently sustained subpoenas 
requiring New York branch offices of Canadian banks to pro- 
duce documents physically located in other branch offices of 
the banks in Canada (77 B.L.J. 974, November, 1960). 


On appeal the Court of Appeals for the Second Circuit modi- 
fied the order below by requiring the New York branches of the 
foreign banks to produce only those documents in the possession 
of the New York branch offices. 


The court pointed out that service of a United States Dis- 
trict Court subpoena in a foreign country is ineffective and that 
existing procedures for the production of foreign records are 
based upon principles of comity between nations rather than 
the subpoena power. Since the desired evidence was available 
to the trustee by compliance with a Canadian statute the court 
stated that it seemed “highly undesirable” to enforce the sub- 
poenas. The court found it unnecessary to decide whether the 
law of Canada prohibited sending out the desired documents 
stating that that question could best be decided by Canadian 
courts. 

The court noted that the district court below had quashed a 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1346.3. 
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subpoena served by the trustee requiring the production of re- 
cords located in the Havana office of The Royal Bank of Canada 
upon the ground that such production would violate the law of 
Cuba and might subject the Cuban employees of the branch to 
criminal penalties. Ings v. Ferguson, United States Court of 
Appeals, Second Circuit, 282 F.2d 149. The opinion of the 
court follows: 


MOORE, C.J.—These proceedings were instituted in the District 
Court for the Southern District of New York by orders to show cause 
(1) by the New York Agency of The Bank of Nova Scotia and (2) by the 
New York Agency of The Toronto-Dominion Bank, to quash subpoenas 
duces tecum served in New York on the Agencies requiring them to pro- 
duce in New York records physically located in branches of the banks in 
Canada. From an order refusing to quash the Agencies appeal. 


The appellee is Murray Ferguson, trustee of Equitable Plan Company, 
Debtor in a Chapter X reorganization in the United States District Court 
for the Southern District of California. Because of a desire to make 
further inquiry into assets of the Debtor, ancillary proceedings were 
brought in the Southern District of New York. 


The immediate inquiry giving rise to the subpoenas relates to a 
stockholders’ derivative action (Weinberger et al. v. Bradley) pending 
in the Supreme Court of the State of New York brought primarily to ob- 
tain the cancellation of 1,000,000 shares of the stock of Doeskin Products, 
Inc. A settlement of that action has been proposed and referred to a 
referee to pass upon its fairness and adequacy. Although not a party 
to the state court action the Equitable Plan, as the holder of 198,480 
shares of Doeskin stock, seeks information with which to challenge the 
fairness of the proposed settlement which returns to Doeskin only 250,- 
000 shares of its stock out of 1,000,000 shares allegedly held by or for the 
benefit of Lowell M. Birrell, a fugitive from justice, whose financial 
machinations are related to Equitable Plan. See Pettit v. Doeskin Pro- 
ducts, Inc., 2 Cir., 1959, 270 F.2d 95. 


The detailed allegations of the Trustee may be accepted as establish- 
ing for purposes of these proceedings the relevancy of the information 
sought to possible objections to the settlement which he may wish to 
interpose. The primary question, however, is the effect upon the New 
York Agencies of subpoenas calling for the production of records of banks 
of a foreign country, which records are located in that foreign country, 
Canada. 

Briefly summarized The Bank of Nova Scotia subpoena requires the 
production of records of a transfer of $100,000 from The Chase Man- 
hattan Bank to The Bank of Nova Scotia in Montreal and its disburse- 
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ment; The Toronto-Dominion Bank subpoena of records of a transfer of 
funds between the Havana Branch of The Royal Bank of Canada and a 
Montreal branch of The Toronto Dominion. The New York Agency of 
The Bank of Nova Scotia reports a transfer to the Sherbrooke & Union 
branch in Montreal and interposes no objection to producing its New 
York Agency records. The New York Agency of The Toronto-Dominion 
Bank reports no records of the transaction in New York. 


Opinions (in affidavit form) from Canadian counsel for The Bank of 
Montreal, The Bank of Nova Scotia, The Toronto-Dominion Bank and 
The Royal Bank of Canada all came to the conclusion that Chapter 42 
of the Statutes of Quebec, 6-7 Elizabeth II, 1957-1958 respecting records 
of business concerns in the Province of Quebec prohibit the banks and 
their employees from sending outside the Province any of the documents 
demanded by the subpoenas. A letter from other Canadian counsel sub- 
mitted by the Trustee indicates a different interpretation of the statute. 
It is not necessary to attempt an interpretation of Canadian law. The fact 
that a conflict of theories exists between Canadian counsel only demon- 
strates the problem inherent in the issuance of subpoenas having extra- 
territorial effect upon Canadian subjects and parties to the litigation and 
points to the desirability of having the impact of Canadian statutes 
passed upon by Canadian courts. 


An elementary principle of jurisdiction is that the processes of the 
courts of any sovereign state cannot cross international boundary lines 
and be enforced in a foreign country. Thus service of a United States 
District Court subpoena by a United States Marshal upon a Montreal 
branch of a Canadian bank would not be enforceable. However, amongst 
civilized nations, between which international comity exists, procedures 
have long been established whereby the requests of litigants in other 
countries seeking testimony and records are honored. Such reciprocity 
is evidenced by the laws which each of the sovereign states has enacted 
to enable this purpose to be achieved. Each state nevertheless by the 
very definition of sovereignty is entitled to declare its own national policy 
with respect to such limitations upon the production of records as its law- 
makers may choose to enact. 


For many years the time honored custom of seeking evidence in 
foreign countries, particularly in cases in which the aid of foreign courts 
may be necessary to secure the production of records, has been by let- 
ters rogatory. As the term implies this is a request made to the foreign 
court to give its aid, backed by its power, to secure the desired information. 
The Federal courts (and the New York State courts as well’) have re- 
cognized this procedure in their provisions for letters rogatory. 28 U.S. 
C.A. § 1781 (Fed.R.Civ.Pr. 28 (b), 28 U.S.C.A.). 


Provision for compliance with such requests is found in the Special 
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Procedure Act of the Province of Quebec Chapter 342 (1941), section 16 
which reads: 


“When, upon petition to that effect, it is shown to the Superior 
Court or to one of the judges thereof, charged with the administra- 
tion of justice in the district, that a court of any other Province of 
Canada, or of any other British possession, or of a foreign country, 
before which any civil or commercial case is pending, desires to 
have the evidence of any party or witness in the district, such 
court or judge may order that such party or witness may be ex- 
amined under oath, either by means of questions in writing or 
otherwise, before any person mentioned in the said order, and may 
summon, by the same or by a subsequent order, such party or 
witness to appear for examination, and may order him to produce 
any writing or document mentioned in the order, or any other writ- 
ing or document relating to the matter, and which may be in his 
possession. R.S.1925, c. 277, s. 16.” 


Under this statute it would appear possible to secure both the testi- 
mony of witnesses and the production of the desired documents. Thus 
under the laws of both the United States? and Canada procedures are 
available for securing evidence within the confines of the other’s territory. 


Subpoena power is not absolute. Even if exercised within proper 
territorial limits, the subpoena may be scrutinized by the courts. Every 
reason exists for careful scrutiny here. No claim is being made against 
either bank by any litigant. At most the bank is being called as a witness. 
The transactions did not originate in the New York Agencies. And the 
records sought are in the custody of branches in Canada. Under these 
circumstances it seems highly undesirable that the courts of the United 
States should countenance service of a subpoena upon a New York agency 
of a foreign bank which is not a party to the litigation and whose country 
has provided procedures for securing information, the production of 
which is consistent with its laws. 

The Trustee advances the recent decision of this court in First Nation- 
al City Bank of New York v. Internal Revenue Service, 2 Cir., 271 F.2d 
616, 618, certiorari denied 861 U.S. 948, 80 Ct. 402, 4 L.Ed.2d 881, as 
supporting the enforcement of the subpoena. In National City the 
subpoena was served at the main office in New York and required the 
production of records of a national bank located in its Panama branch. 


228 U.S.C.A. § 1782: 

“The deposition of any witness within the United States to be used in any 
judicial proceeding pending in any court in a foreign country with which the United 
States is at peace may be taken before a person authorized to administer oaths desig- 
nated by the district court of any district where the witness resides or may be found. 

“The practice and procedure in taking such depositions shall conform generally 
to the practice and procedure for taking depositions to be used in courts of the 
United States.” 
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Sustaining the subpoena, the court said, “Any officer or agent of the cor- 
poration who has power to cause the branch records to be sent from a 
branch to the home office for any corporate purpose, surely has sufficient 
control to cause them to be sent on when desired for a governmental pur- 
pose properly implemented by a subpoena under 26 U.S.C. § 7602.” 
There may be a serious question as to whether the manager of a New 
York Agency would have the power to direct the officers of a Canadian 
bank to send Canadian branch bank records out of the country in viola- 
tion of a prohibitory statute and an opinion of counsel to that effect. 
However, it is unnecessary to resolve this question at this time because of 
other factors present. Even though the head office had control of its 
branches, enforcement of the subpoena was qualified in the event that 
compliance would violate the laws of Panama, the court saying, “If such 
were the fact we should agree that production of the Panama records 
should not be ordered” (271 F.2d at page 619). A similar result was 
reached by the district court in this case with respect to the records of 
the Havana branch of The Royal Bank of Canada. The court, relying on 
National City, granted the motion to quash on the ground “that dis- 
closure of information with regard tc deposits and transactions in this 
situation would violate Cuban law, and might subject the officers and 
employees of the Cuban branch to criminal penalties.” 





Upon fundamental principles of international comity, our courts dedi- 
cated to the enforcement of our laws should not take such action as may 
cause a violation of the laws of a friendly neighbor or, at the least, an un- 
necessary circumvention of its procedures. Whether removal of records 
from Canada is prohibited is a question of Canadian law and is best re- 
solved by Canadian courts. Cf. Gulf Oil Corp. v. Gilbert, 1947, 330 U.S. 
501, 509, 67 S.Ct. 839, 91 L.Ed. 1055; Vanity Fair Mills, Inc. v. T. Eaton 
Co., 2 Cir., 1956, 234 F.2d 633, 645-647. Full opportunity to obtain such 
a decision is afforded to the Trustee by the procedural laws of this country 
and Canada. If upon such proceedings, i. e., letters rogatory, the records 
are produced the Trustee has by authorized means achieved this desire. 
If on the other hand production were declared illegal, the motion to quash 
should be granted as indicated in National City and in the decision below 
because the exception of illegality under foreign law would have been 
met. Only if, despite a ruling that production of the records or sending 
them outside the country would not be illegal, were there a refusal to 
make such records available, would it become necessary to consider 
whether a subpoena should issue. 


The banks argue that important policy questions as to branch banking 
throughout the world are presented; that a subpoena served on a branch 
in New York might necessitate a search for, and the production of, records 
in hundreds of branches of foreign banks, and that were the subpoenas 
here attempted to be enforced, retaliatory laws might be enacted to the 
detriment of American business interests. Without minimizing the force 
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of these arguments the decision here need not rest upon them except as 
they bear upon the exercise of the court’s discretionary power. 

Nor should the desire for haste because of the pendency of the New 
York stockholders’ action justify a departure from authorized procedures. 
Were temporary expediency in every situation to create its own rules, 
well established principles of jurisdiction and due process would surely 
suffer. The zeal of the Trustee in endeavoring to benefit the many per- 
sons who may have been victimized by the indicted fugitive from justice 
is commendable but it should not be the basis for permitting him to avoid 
following the prescribed process for seeking information in a foreign 
country. 

The order below should be modified by restricting it to records and 
other documents specified in the subpoenas which may be in the posses- 
sion of the New York Agencies of The Bank of Nova Scotia and The 
Toronto-Dominion Bank, respectively, without costs. 


CONTINENTAL BANK & TRUST BRINGS SUIT AGAINST 
FEDERAL RESERVE BOARD 


In the now famous controversy which arose in 1956, the Con- 
tinental Bank & Trust Company of Salt Lake City has brought 
suit against the Federal Reserve Board requesting a declaratory 
judgment to the effect that the Board does not have the authority 
to require the bank to increase its capital. Last July the Fed- 
eral Reserve Board issued an order requiring Continental to in- 
crease its capital $1.5 million by selling common stock. 

The bank has now brought suit on the ground that the Board 
does not have authority to so regulate member banks. It claims 
that the Board itself acknowledges it has only implied power to 
require an increase in a member’s capital and that further, the 
Board has no standard by which to determine the adequacy of 
a bank’s capital. The bank’s brief quotes from the opinion of the 
trial examiner who held that the Board is acting beyond its 
authority and that its Regulation H which deals with capital 
adequacy is invalid because it is discriminatory between national 
and state banks and because it is vague and uncertain. 
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Debtor's Bank Account Applied to Tax Lien 
Where Bank Could Look to Other Collateral 


A decedent guaranteed a loan made by Commercial Bank 
of North America to a corporation of which he was sole stock- 
holder and delivered collateral to the bank in the amount of 
$35,000. After decedent’s death the loan was reduced to $23,250 
and the bank held a deposit in the corporation’s account in the 
amount of $7,141.49. 


The corporation was indebted to the United States in an 
amount which exceeded the amount of the deposit. Decedent’s 
executor sought to have the bank apply the corporate bank ac- 
count to the extinguishment of the corporation’s debt before 
it resorted to the collateral supplied by decedent. 


Whether or not the lien of the United States upon the cor- 
porate bank account is inferior to that of the bank, the corpora- 
tion could not, the court stated, under the doctrine of marshal- 
ing of assets, compel the bank to resort to the deposit in prefer- 
ence to the collateral. The doctrine is an equitable one to pro- 
tect creditors and rests upon the principle that a creditor having 
two funds to satisfy his debt may not by his application of them 
defeat another creditor who may resort to only one of the funds. 
In the case before the court the bank had a lien on the deposit 
and it also had the collateral supplied by decedent; the United 
States had a lien only on the deposit and it could be paid only 
if its lien was honored. “Equity demands” the court concluded, 
“that the lien of the United States upon the corporate bank ac- 
count be satisfied and the bank have recourse to the collateral. 
... Estate of Samuel Stein, Surrogate’s Court, New York 
County, 206 N.Y.Supp.2d 488. The opinion of the court follows: 


JOSEPH A. COX, Surr.—In this discovery proceeding the sole surviv- 
ing executor seeks to compel delivery by the Commercial Bank of North 
America of assets allegedly belonging to the estate. The United States 
of America has been made a party, has appeared and filed its answer. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1280. 
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Decedent in his lifetime guaranteed a loan made by the bank to a 
corporation of which he was the sole stockholder and delivered United 
States Treasury bonds as collateral. Subsequent to decedent’s death the 
loan was reduced to $23,250. The collateral is in the amount of $35,000. 
The bank now holds $7,141.49 deposited in the account of the corporation. 
Petitioner seeks to have the latter amount set off by the bank against 
the indebtedness, by reason of its so-called “Banker’s Lien”, to sell the 
collateral and to return the balance to the estate. The bank 
is willing to sell the collateral, pay off the debt of the corporation, and 
return the balance to the estate, but as to the corporation’s deposit the 
bank asserts that the United States of America has filed a levy against 
the fund arising out of a claim for corporate income taxes which far 
exceed the amount of the deposit. The answer of the United States 
raises some jurisdictional questions but prays that the court direct pay- 
ment of the deposit to it in satisfaction of its lien. 


It is clear that the court has jurisdiction of the subject matter 
(Surrogate’s Court Act, §§ 40, 205). Both respondents concede that 
the estate is entitled to the balance remaining after the sale of the 
collateral and extinguishment of the debt. The sole issue relates to dis- 
position of the deposit in the name of the corporation. 


The lien of the United States on all property of the corporation 
arose at the time of assessment of unpaid taxes in 1952, several years 


before the loan was made in 1956, even though levy was not made until 
1957 (26 U.S.C., §§ 6321, 6322). Whether or not the lien of the United 
States is inferior to that of the bank, the corporation could not, under 
the doctrine of marshalling of assets, compel the bank as creditor, to 
resort to the deposit in preference to the collateral. 


“The equitable doctrine of marshaling rests upon the princi- 
ple that a creditor having two funds to satisfy his debt may not, 
by his application of them to his demand, defeat another credi- 
tor, who may resort to only one of the funds. The debtor may 
not ordinarily invoke the doctrine, for by doing so he would 
disregard the express provisions of his contract on which the 
creditor is entitled to rely.” Sowell v. Federal Reserve Bank, 
268 U.S. 449, 456, 457, 45 S.Ct. 528, 580, 69 L.Ed. 1041. 


The rule as to marshalling has been repeatedly asserted in this juris- 
diction (Farmers’ Loan & Trust Co. v. Kip, 192 N.Y. 266, 85 N.E. 59; 
Fargo v. Squires, 154 N.Y. 250, 48 N.E. 509; Rice v. Harbenson, 63 
N.Y. 498; Matter of Van Zandt’s Estate, 142 Misc. 668, 255 N.Y.S. 
359). In Matter of Van Zandt, supra, Surrogate Foley stated at page 
668, 255 N.Y.S. at page 366: 


“The rule with respect to the marshaling of assets has been 








116 THE BANKING LAW JOURNAL 









defined as one ‘which courts of equity sometimes invoke to com- 
pel a creditor who has the right to make his debt out of either 
of two funds to resort to that one of them which will not inter- 
fere with or defeat the rights of another creditor who has recourse 
to only one of these funds’. Farmers’ Loan & Trust Co. v. Kip, 
192 N.Y. 266, at page 283, 85 N.E. 59, 64.” 


In the instant case the bank has a lien on the deposit and on the collateral. 
The United States has a lien only on the deposit and it can be paid 
only if its lien is honored. Equity demands that the lien of the United 
States upon the corporate bank account be satisfied and that the bank 
have recourse to the collateral delivered by the decedent. 

In Duport v. First National Bank of Glens Falls, 288 N.Y. 261 at 
pages 268-269, 43 N.E.2d 34, 37, the court said: 


“Such discharge would leave the bank in the position of 
holding two funds as collateral security for part of the indebted- 
ness due to it, while one of those funds was collateral security 
also for the remainder of the indebtedness. The bank was under 
no duty to marshal the collateral in manner which would leave 
any part of the indebtedness unpaid. It might apply the proceeds 
of the collateral which alone was security for part of the indebted- 
ness upon that part, and it might apply the proceeds of all the re- 
maining collateral upon the other indebtedness. See 4 Bogert on 
Trusts and Trustees, § 930, p. 2700 et seq.; Farmers Loan & 
Trust Co. v. Kip, 192 N.Y. 266, 283, 85 N.E. 59; Sowell v. Federal 
Reserve Bank, 268 U.S. 449, at pages 456, 457, 45 S.Ct. 528, 69 
L.Ed. 1041.” 


It is not the debtor who may invoke the doctrine of marshalling but it 
is an equitable rule to protect creditors (Sowell v. Federal Reserve Bank, 
supra). The bank is under no duty to look to the fund on which the 
United States has a lien since it will be amply protected by recourse to 
the collateral and may sell the collateral, pay off the loan and remit the 
balance to the estate. The petition for discovery is granted to the extent 
indicated. 

Submit decree on notice. 



































ABSORPTION OF INTANGIBLE PERSONAL PROPERTY TAX 
IS NOT CONSIDERED PAYMENT OF INTEREST 


The Board of Governors of the Federal Reserve System 
has ruled recently that the absorption by a member bank of an 
intangible personal property tax upon a bank deposit should 
not be considered a payment of interest on such deposit within 
the meaning of Section 19 of the Federal Reserve Act regardless 
of whether the tax is levied against the bank or the depositor. 
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Bank Surrendering Securities to U.S. Attorney 
Under Subpoena Must Sue to Recover Them 


North Scranton Bank and Trust Company brought a pro- 
ceeding to compel the United States Attorney for the South- 
ern District of New York to return certain bonds which the 
bank had turned over in response to a Grand Jury subpoena in- 
vestigating the theft of the bonds. The United States Attorney 
had refused to return the bonds although the Grand Jury was 
finished with them because the person from whom the bonds 
had been stolen made claim to them. 


The United States Attorney moved to compel the main- 
tenance of an interpleader action pursuant to 28 United States 
Code, Section 1335 in which he would merely be a stakeholder 
and the court would decide which of the claimants was en- 
titled to the bonds. The bank took the position that inter- 
pleader was improper. It argued that since the bonds had been 
taken from it by compulsion it was entitled to their return when 
the Grand Jury was finished with them. 


In a decision typifying the modern approach to interpleader, 
the court stated that the United States Attorney was subject to 
the possibility of double liability if he delivered the bonds to 
the wrong claimant or at least to the possibility of multiple 
suits and stated that “Modern interpleader is designed to pro- 
tect against both . . . possibilities. ... Mere threat of future 
litigation is a sufficient basis for interpleader”. Moreover, the 
right to maintain interpleader, the court pointed out, is not 
dependent upon the merits of the adverse claims. Rosenblum 
v. Gillespie, United States District Court, $.D. New York, 187 
F.Supp. 258. The opinion of the court follows: 


METZNER, D.J.—Rosenblum and the North Scranton Bank and 
Trust Company brought separate petitions to direct the respondent, the 
United States Attorney for the Southern District of New York, to return 
bonds to them which each had turned over to the respondent pursuant to 
a Grand Jury subpeona. The Grand Jury was investigating the theft of 


NOTE-For similar decisions see B. L. J. Digest (Fifth Edition) § 471.1. 
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the bonds. After the theft, the bonds had passed through several hands 
until they reached the possession of these petitioners. 

After the bonds had served their purpose, the petitioners requested 
their return, but respondent refused because in the meantime the person 
from whom the bonds had been stolen had made claim to them. Peti- 
tioners then brought this proceeding seeking a court order directing the 
return of the bonds. Respondent answered the petition, setting forth the 
facts and requesting that the person from whom the bonds were stolen 
be made a party to the proceeding and that the petitioner and this third 
party interplead their claims and the court adjudge which one was en- 
titled to the bonds. An order was thereafter entered, making the orig- 
inal owner a party to this proceeding, and enjoining the various parties 
from instituting or prosecuting any proceeding affecting this property 
pending the return of the order to show cause for a permanent restraining 
order and for an order directing the parties to interplead their respective 
claims. 28 U.S.C. § 2361. 

The question presented on this motion is whether the circumstances 
as outlined above justify an interpleader action pursuant to 28 U.S.C. § 
1835. The pertinent portion of that statute reads as follows: 


“The district courts shall have original jurisdiction of any 
civil action of interpleader or in the nature of interpleader filed 
by any person . . . having in his . . . custody or possession . . . prop- 
erty . . . if [t]wo or more adverse claimants . . . are claiming 
. . . to be entitled to such . . . property... .” 


The basis of the petitioners’ opposition to the motion is predicated upon 
the argument that since the United States Attorney obtained possession 
of the bonds through process of the court, the turning over of the property 
was not the voluntary act of the petitioners, but the result of compulsion, 
and therefore the bonds must be returned when the Grand Jury had no 
further need for them. It is their contention that custody obtained on 
these facts does not warrant interpleader. 

The literal language of the statute quoted above covers this case. No 
authority has been cited to the court indicating that a different rule 
should apply because the “stakeholder” obtained the property involun- 
tarily and by process. It is true that papers produced pursuant to a 
subpoena remain the property of the person who produces them, and 
they must be retuned as soon as the Grand Jury has had an opportunity 
to examine them for the purpose for which they were summoned. Ap- 
plication of Bendix Aviation Corp., D.C.S.D.N.Y.1945, 58 F.Supp. 958. 
However, in that case the court was not presented with the problem of 
a claim to ownership by a third party. 

More analogous to the instant case are those cases which have held 
that an agent may maintain interpleader to determine the right to pos- 
session as between his principal and third parties. Railway Express 
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Agency Inc. v. Jones 7 Cir., 1939, 106 F.2d 341; cf. Wertheimer v. Bank 
of Nova Scotia, D.C.S.D.N.Y.1956, 140 F.Supp. 950. 

The respondent, under the facts presented here, is subject to possible 
double liability if he were to deliver the bonds to the improper claimant. 
At the least, there is the possibility of multiple suits. Modern interpleader 
is designed to protect against both of these possibilities. A/S Krediit 
Pank v. Chase Manhattan Bank, D.C.S.D.N.Y.1957, 155 F.Supp. 30, 33, 
34, “mere threat of future litigation is a sufficient basis for interpleader”. 
American-Hawaiian SS Co. v. Bowring & Co., D.C.S.D.N.Y.1957, 150 F. 
Supp. 449; United Benefit Life Ins. Co. v. Katz, D.C.E.D.Pa.1957, 155 
F.Supp. 391. In addition, the Interpleader Act has been characterized 
as remedial legislation and liberally construed by the courts. B. J. Van 
Ingen & Co. v. Connolly, 8 Cir., 1955, 225 F.2d 740, 744; American- 
Hawaiian SS Co. v. Bowring & Co., supra. Interpleader seems well 
justified in the context of the present case. 

The right to maintain interpleader is not dependent upon the merits 
of the claims of the adverse claimants. John Hancock Mutual Life 
Ins. Co. v. Kraft, 2 Cir., 1958, 200 F.2d 952, 954; Bierman v. Marcus, 3 
Cir., 1957, 246 F.2d 200, 202. Petitioners’ discussion of the merits is 
therefore premature. 

Motion granted. Settle order. 


ABSORPTION OF EXCHANGE CHARGES— 
TENTATIVE AUTHORIZATION 


In August 1960 the Federal Reserve Board declared that ab- 
sorption by member banks of exchange charges would constitute 
payment of interest on demand deposits, including an arrange- 
ment whereby a member bank maintained a balance with an- 
other bank in return for which such other bank directly or in- 
directly absorbed for it exchange charges made by drawee banks. 
The Board is currently reconsidering this ruling with respect to 
relatively small amounts of exchange charges and those where 
cost of collection is said to exceed the amount of the charges. A 
survey will be made of the subject by the Board. In the mean- 
time “and as a tenative authorization, to be applicable only dur- 
ing the pendency of the study and the reaching of a final deter- 
mination, member banks are authorized to absorb exchanges in 
amounts aggregating not more than $2 for any one depositor in 
any calendar month or any regularly established period of 30 
days.” 
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Checks Not Charged Back by Midnight of Day 
Following Receipt Irrevocably Paid 


The payee of two checks brought an action against a drawee 
bank for the amount of two checks which had been charged 
back to his account. The checks had been forwarded through 
the mail by collecting banks to the drawee bank which on the 
day of receipt or one day later advised the presenting bank that 
it would accept the charge to its account. Five days later, when 
the drawee’s depositor failed to deposit funds in his account 
to cover the checks as he had promised, the drawee charged the 
checks back. 

In affirming a judgment for the payee against the drawee 
bank the court considered the interaction of two Indiana 
statutes. Section 7 of the Bank Collecting Code provides that 
an item received by mail is deemed paid “when the amount is 
finally charged to the account of the maker or drawer.” Section 
1 of the Indiana Deferred Posting Act provides in essence that 
a bank which receives an item for payment other than over the 
counter and gives credit therefor before midnight of the day 
of receipt may have until midnight of the following business 
day to revoke payment by returning the item. 

The drawee bank argued that since the payee had failed to 
establish that the items had been charged to the account of the 
drawer by the drawee, the checks had not been paid and could 
be charged back. The court held, however, that since the 
drawee had not revoked the credit within the time set forth in 
the Deferred Posting Act, the checks had been irrevocably paid 
and could not be charged back. It found no inconsistency in 
the two statutes and stated that a drawee bank can pay an item 
received by mail in one or both of two ways: it can finally charge 
the item to the drawer’s account as provided in Section 7 of the 
Bank Collection Code or it can give an unrevoked credit as 
provided in Section 1 of the Deferred Posting Act. 

Although the court did no more than allude to the fact, the 
drawee’s payment of the checks with knowledge that its de- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1210. 
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positor’s account contained insufficient funds to pay them was, 
it would seem, an extension of credit to the drawer at the risk of 
the drawee. It seems clear, in accordance with well established 
principles, that only fraud upon the part of the payee or mutual 
mistake upon the part of both the payee and the drawee would 
justify recission of the transaction. First National Bank of El- 
wood v. Universal C.I.T. Corporation, Appellate Court of In- 
diana, 170 N.E.2d. 238. The opinion of the court follows: 


KELLEY, J.—Appellee was the payee named in two checks given it 
by an automobile dealer. Said checks were drawn on appellant bank. 
On February 5, 1954, appellee endorsed each of said checks “for deposit 
only” and deposited them in its depository, Merchants National Bank, 
Muncie, Indiana. The latter named bank forwarded said checks by 
mail to The Indiana National Bank, of Indianapolis, Indiana, and the 
latter received the same February 6, 1954. 


On the same day, February 6, 1954, said Indiana National Bank 
forwarded said checks to appellant by mail, together with other items 
in a cash letter requesting credit in full for the amount of the cash letter 
and advising that on Tuesday, February 9, 1954, appellant’s account 
with said Indiana National Bank would be charged in the amount of 
said cash letter, less adjustments, and returned items reported by appel- 
lant on that date. 

On Monday, February 8, 1954, appellant received the cash letter and 
said here involved checks by mail and on the same day, February 8, 
1954 or the next day, February 9, 1954 credited the said Indiana National 
Bank with the amount of the said cash letter, including said here involved 
checks, less a small item of no pertinency in this case. This small non- 
pertinent item was later returned and will not be further noticed. By 
letter deposited in the United States mail at Elwood, Indiana, “on or 
before” February 9, 1954, appellant advised the said Indiana National 
Bank that it (the appellant) accepted a charge to its account with the 
said Indiana National Bank of the amount of said cash letter, which 
included both of said here involved checks. 


At the time appellant received said cash letter, including said here 
involved checks, from said Indiana National Bank, said automobile 
dealer had insufficient funds on deposit with appellant to pay said checks. 
Said dealer then told the President of appellant bank that he was getting 
a loan of sufficient amount to pay said checks. However, said dealer 
did not deposit in appellant bank sufficient funds to meet and pay said 
checks. Thereupon, on February 13, 1954 the president of appellant 
bank returned said checks by mail to said Indiana National Bank, togeth- 
er with a notice that it (appellant) had charged said checks against the 
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account of said Indiana National Bank because of insufficient funds of 
the drawer, said automobile dealer. 

Said checks and notice were received by said Indiana National Bank 
on February 15, 1954. Orally, the said Indiana National Bank advised 
appellee’s depository, Merchants National Bank of Muncie, of the return 
of said checks to it by appellant and, on said February 15, 1954, said 
Indiana National Bank “mailed” said checks to said Merchants National 
Bank, of Muncie, together with written advice that the appellant bank 
was being credited and the said Merchants National Bank was being 
charged with said checks. 

Upon receipt of such advice, said Merchants National Bank, of 
Muncie, orally advised appellee of the return of said checks and there- 
after the account of appellee in said bank was charged with the amount 
of said returned checks, which said checks were then returned to appellee 
and were held by it, unpaid, until the trial of the present action. 

On the theory that appellant was indebted to appellee by reason 
of the former’s payment of said checks on presentment “by advice of 
credit”, without timely revocation thereof, appellee instituted this action 
by complaint in three paragraphs. The first paragraph counted upon 
one of the aforesaid checks in the face amount of $1,653.04 and the 
second paragraph upon one of said checks in the face amount of $1,316.22. 
The third paragraph of complaint was predicated upon the theory that 
the president of appellant bank promised to pay appellee the aggregate 
sum of both of said checks. No further notice need be taken of said 
third paragraph of complaint since a finding for appellant thereon was 
made by the court. Appellant answered said several paragraphs of 
complaint under the rules and the cause was submitted to the court 
for trial without a jury. The court found for appellee on the first and 
second paragraphs of its complaint and entered judgment for appellee 
in the total amount of said two checks, namely, $2,969.26. 


Appellant supplies us with three main grounds of asserted reversible 
error. It says, in effect, that said checks were not finally charged by it 
to the account of the maker, as provided for in § 7 of the Bank Collection 
Code, which is now § 18-2507 of Burns’ 1950 Replacement, and, hence, 
said checks were not paid as claimed by appellee; that the acceptance 
by said Indiana National Bank of the return of said checks and the con- 
sequent revocation of the prior credit therefor constituted an agreement 
by appellee, through its collecting agent, the said Indiana National Bank, 
that appellant was not required to return said checks during the business 
day following the receipt thereof by appellant, as provided for in § 1 of 
the 1949 Deferred Posting Act, being now § 18-2518 of Burns’ 1950 
Replacement; and that the trial court erred in sustaining appellee's 
objection to the introduction by it into evidence of paragraphs 4a, 4b, 
4c and 9 through 15 of a stipulation of facts by the parties. The latter 
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evidence was rejected by the court on the ground that it was irrelevant 
and whether it was so or not depends upon the interpretation and con- 
struction placed upon the two aforementioned sections of the statutes. 

Said § 7 of the Bank Collection Code, enacted in 1929, being § 18-2507, 
Burns’ 1950 Replacement, reads as follows: 


“Where the item is received by mail by a solvent drawee or 
payor bank, it shall be deemed paid when the amount is finally 
charged to the account of the maker or drawer.” 


The last mentioned section is claimed by appellant to be controlling of 
the instant question; and that, therefore, since appellee failed to show 
that said checks had been charged by appellant to the account of the 
maker, the decision of the trial court is contrary to law. 

Appellee relies upon said § 1 of the Deferred Posting Act being § 1, 
Ch. 74, Acts 1949, Burns’ 1950 Replacement, § 18-2518, et seq., the title 
and said § 1 of which reads as follows: 


“An Act relating to the collection, payment and dishonor of 
demand items by banks and the revocation of credit for, and pay- 
ment of, such items, and declaring an emergency. 

“Section 1. That in any case in which a bank receives, other 
than for immediate payment over the counter, a demand item 
payable by, at or through such bank and gives credit therefor 
before midnight of the day of receipt, the bank may have until 
midnight of its next business day after receipt within which to 
dishonor or refuse payment of such item. Any credit so given, 
together with all related entries on the books of the receiving 
bank, may be revoked by returning the item, or if the item is held 
for protest or at the time is lost or is not in the possession of the 
bank, by giving written notice of dishonor, nonpayment, or revo- 
cation; provided that such item or notice is dispatched in the mails 
or by other expeditious means not later than midnight of the 
bank’s next business day after the item was received. For the 
purpose of determining when notice of dishonor must be given 
or protest made under the law relative to negotiable instruments, 
an item duly presented, credit for which is revoked as authorized 
by this Act, shall be deemed dishonored on the day the item or 
notice is dispatched. A bank, revoking credit pursuant to the 
authority of this Act, is entitled to refund of, or credit for, the 
amount of the item.” 


In particular, appellant says that (1) said § 1 of the Uniform 
Deferred Posting Act was not designed to “mark” the point at which a 
check received by mail was “paid” but extended recognition to a custom 
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(we find no evidence of such asserted custom) of many years among 
banks to post checks to the maker’s account on the day following their 
receipt, thereby avoiding the common law requirement in many states 
that such checks had to be returned immediately or consequent liability 
could attach; (2) that any attempt to apply both said § 1 of the De- 
ferred Posting Act and said § 7 of the Bank Collection Code to determine 
the “time” of payment creates an inconsistency between them which can 
be resolved only by considering (a) that § 1 of the Deferred Posting 
Act impliedly amended said § 7 of the Bank Collection Code; or (b) 
that said § 1 of the Deferred Posting Act impliedly repealed said § 7 
of the Bank Collection Code; or (c) that said Section 7 of the Bank 
Collection Code determines the “time” of payment of a check received 
by mail and said § 1 of the Deferred Posting Act only determines the 
“period” within which a drawee bank may return a check received by 
mail for payment without fear of liability and the collecting bank may 
accept the returned check without fear of liability for negligent delay; 
and (3) that § 7 of the Bank Collection Code deals specifically with 
the matter of payment of such checks and, therefore, takes precedence 
over the Deferred Posting Act which is general in its terms. 


Appellant further states, with regard to the aforesaid phase (a) and 
(b) of its point (2), that in Indiana there can be no implied “amend- 
ment” of a statute, and that there can be an implied “repeal” of a statute 
only when there exists such repugnancy and inconsistency between the 
repealing act and the act repealed that it must be assumed that the 
legislature did not intend that both should stand. 


It is clear, it seems to us, that there exists no such inconsistency be- 
tween said particular sections of the aforementioned acts as that they 
cannot be readily reconciled and each be given force and effect accord- 
ing to its terms, They may be comfortably considered side by side. To 
adopt appellant’s theory we would be compelled to judicially declare 
that said § 7 of the Bank Collection Code is wholly and completely 
exclusive in providing a method of evidencing the payment and of the 
time of payment by a drawee bank of an item it received by mail and 
that its liability thereon could be irrevocably fixed in no manner other 
than that therein provided. However, said section simply provides that 
a mail item shall be deemed (considered) paid by the drawee bank when 
it is finally charged to the maker’s account; but it does not provide nor 
does its language imply that there is no other way in which a mail 
item may be evidenced or considered as paid and the time of payment 
thereof. If, for instance, the legislature, in enacting said § 7 of the 
Bank Collection Code had evidenced its intent, in accord with appel- 
lant’s construction, by implanting the word “only” between the words 
“paid” and “when” in said section so that the same would read in this 
fashion: “. . . it shall be deemed paid (only) when the amount is finally 
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charged to the account of the maker . . .”, appellant’s contention would 
attract much greater emphasis. 

As we perceive it, a drawee bank, under the existing law in this 
State, can pay an item received by it by mail in one or both of two 
ways. It can finally charge the item to the account of the maker, as 
provided in said § 7 of the Bank Collection Code, or it can give unre- 
voked credit therefor, as provided in said § 1 of the Deferred Posting 
Act. Of course, the bank can do both, it can finally charge the maker's 
account and also give unrevoked credit therefor. Said § 7 of the Bank 
Collection Code and said § 1 of the Deferred Posting Act each can be 
given full effect, without any conflict, by simply determining which 
occurred first, payment of the item by final charge to the maker’s ac- 
count or payment by giving unrevoked credit therefor. In view of our 
previously expressed opinion that said § 7 of the Bank Collection Code 
is not exclusive in its prescribed manner of payment of mail items re- 
ceived by a solvent drawee bank, we find no reason to hold that the 
same was amended or repealed by said § 1 of the Deferred Posting Act. 
Nor do we consider that said two sections are in irreconcilable conflict. 

It may be properly noticed, also, that if appellant’s proposal: that 
only § 7 of the Bank Collection Code is applicable where a drawee 
bank has taken action with relation to a demand item received by it by 
mail and that § 1 of the Deferred Posting Act possesses the mere effect 
of fixing the time within which the drawee bank may return such item 
without liability for negligent delay, is given the judicial stamp of ap- 
proval, then the door would be opened for intolerable delay, confusion 
and uncertainty in the handling by banks, under the pressure and speed 
of modern day transactions, of demand items by mail. For instance, a 
solvent drawee bank could give unconditional advice of credit to the 
forwarding or collecting bank, as the case may be, for the item received 
by mail, fai] to enter the item on its book as a charge against the account 
of the maker, and then, at some later time, at its convenience, revoke its 
advised credit and return the item to the forwarder. It requires no 
extended factual portrayal to demonstrate the chaos such permitted prac- 
tice would entail upon the credit balances and collection and payment 
processes of modern banking institutions. We are not convinced that 
such result was intended by our legislative body in the enactment of 
said sections of the aforesaid acts. 

It must not be concluded from what we have thus far said that we 
express any opinion as to the rights or duties of the parties where the 
drawee bank fails or refuses to take any action with regard to an item 
received by it by mail. However, it seems settled that the drawee bank 
may become bound by doing something which is “the equivalent of 
paying the checks or accepting them as a credit to the account of the 
remittor”. Guardian National Bank v. Huntington County State Bank, 
1933, 206 Ind. 185, 187 N.E. 388, 389, 92 A.L.R. 1056. 
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The facts established by the record in this case show that the appel- 
lant was the drawee bank named in said checks and the appellee was 
the payee named therein. As such drawee bank named therein, appel- 
lant received said checks by mail on Monday, February 8, 1954. On 
that day or the next day, February 9, 1954, it credited the collecting 
bank, the Indiana National Bank, with the amount of said checks and 
on said February 9, 1954 advised the said collecting bank of the accep- 
tance of a charge to its (the drawee bank) account in the amount of 
said checks. The president of the appellant drawee bank relied upon 
the statement of the maker of said checks that he could get the money 
to “make them good” but the maker did not do so. Finally, on February 
13, 1954 appellant undertook to revoke the credit it had given for said 
checks and returned the same to said Indiana National Bank. Thus it 
is clear that appellant did not revoke its extended credit for said items 
within the provided time expressed in said § 1 of the Deferred Posting 
Act. The credit given by appellant for said checks became irrevocable 
when the midnight deadline provided in said § 1 of the Deferred Posting 
Act passed without any return of the items or the giving of notice of 
revocation by appellant either in the mails or “by other expeditious 
means”. Further, the stipulation of the parties states that the appellant 
“credited the Indiana National Bank with the amount of the cash 
letter ....” The cash letter included the checks here involved. The 
fair inference permissible to the trial court from said stipulation was 
that such credit was made on the books of the appellant. Also, appel- 
lant advised said Indiana National Bank by letter that appellant “ac- 
cepted” a charge to its account with said Indiana National Bank of an 
amount which included said checks. Thus it appears that appellant’s 
credit was given on its books and that its acceptance of the charge to 
its account was unequivocal. 

Extended independent research has failed to produce for us a case 
on the precise question now considered. Nor have the parties presented 
such. We have already sufficiently determined, we think, that the two 
pertinent sections, above referred to, are not in conflict and that the 
proven facts of a particular case constitute the divining rod in determin- 
ing the controlling statute. There can be no question, it seems to us, 
under the provisions of said § 7 of the Bank Collection Code, that if 
the drawee bank has charged a mail item to the account of the drawer 
or maker thereof, such item is deemed paid for all purposes, except, of 
course, as to the possible rights of the drawee bank against such maker 
or drawer. The difficulty arises where, as here, there is no evidence 
that the drawee bank charged such item to the account of the maker 
but the evidence shows that the drawee bank gave credit for the item 
on its books and unequivocally, in writing, accepted an offer to charge 
said item to its account with the collecting bank, without in any way 
revoking or dishonoring its credit and advice or returning the item itself 
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before midnight of the next business day after the item was received. 

A short look at the historical antecedents to the enactment of the 
Deferred Posting Act may prove enlightening as to the interpretive effect 
to be assigned to said Act. In 1908 the Supreme Court of the Com- 
monwealth of Pennsylvania, in Wisner v. First National Bank of Gallitzin, 
1908, 220 Pa. 21, 68 A. 955, 17 L.R.A.,N.S., 1266, held that under §§ 136 
and 137 of the Negotiable Instruments Law a bank need not be tortious 
in its refusal to return the bill within twenty-four hours and that its 
mere inaction in not returning the bill within twenty-four hours ren- 
dered the drawee liable on the bill. Although Pennsylvania afterward 
amended said law without expressly making its terms applicable to 
checks, the banks nevertheless generally considered that a drawee bank 
was liable on a check sent to it for payment if it did not return the 
check dishonored within twenty-four hours, the same as if it had cer- 
tified the check. Due to the large number of checks to be processed 
each banking day and the shortage of bank operating personnel during 
World War II, it was found that twenty-four hours was not a sufficient 
time within which to investigate the worthiness of each check presented. 


As a consequence, banks resorted to the procedure of paying a check 
at once upon presentation but without posting it to the customer's ac- 
count until the following day. This practice became known as deferred 
posting. Thereafter, in 1948, for the purpose of establishing uniformity 
among banks, the American Banking Association introduced a Model 
Deferred Posting Statute which, within certain specified legal require- 
ments, gave sanction to the said practice adopted by the banks. At 
least forty-one of the several states of the United States, including 
Indiana, have adopted either the said Model Statute or one comparable 
in general features. The Indiana Statute was enacted in 1949 as ch. 74, 
Acts 1949. The “midnight deadline”, that is, the time within which 
a received item must be returned if not acceptable, is defined by the 
code as midnight of the next banking day following the receipt of 
the item. Our Deferred Posting Act, last above cited, defines it as 
“midnight of the bank’s next business day after the item was received”. 
For more detailed information on the matter just discussed, see Whit- 
ney’s “The Law of Modern Commercial Practices”, §§ 225 and 226, 
pages 274 to 278, inclusive. 


It thus appears that the very purpose of the Deferred Posting Act 
was to protect the bank from liability on demand items payable at or 
through the bank and received by the bank in a manner other than for 
immediate payment over the counter, until its provisional credit expires 
unrevoked at midnight of the bank’s next business day following receipt 
of the item. It is difficult to conjure any logical process of reasoning 
which, under the facts made apparent here, leads inescapably to any 
other conclusion than that a bank which fails to embrace the protective 
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provisions afforded by the Deferred Posting Act by not revoking its pro- 
visional credit or returning the item within the time and substantially 
in the manner provided in the Act must be held to thereby bind itself 
to pay the item. 

In a rather recent case, General Finance Corporation of Florida v. 
Central Bank and Trust Company et al., 5 Cir., 1959, 264 F.2d 869, 874, 
the court was considering the construction of § 676.55 F.S.A. in an action 
by the payee of a check against the drawee bank and the collecting bank 
on the ground that the drawee bank had paid the check under said stat- 
ute by holding the same beyond the day after it was received by the 
drawee and that the collecting bank became liable by seeking to charge 
the paid item against appellant’s (complainant’s) account. The court 
referred to a contention by appellee that the mentioned statute was but 
a deferred posting statute and that the entry by the drawee bank of a 
credit to the collecting bank would amount to “irrevocable final payment”. 

In part the court said: 


“... the act which gave the right to deferred posting also put 
a limit on the time during which the delay could be extended. 
This limit was stated in the Act in terms that may be restated as 
follows: “The immediate entry of a credit, which would be final 
payment but for this act, shall no longer be final payment if the 
drawee bank recalls the credit before the end of the day follow- 
ing the day of receipt of the item; otherwise, the passage of such 
time accompanied by retention of the item by the drawee does 
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constitute final payment’”. (Emphasis supplied). 


In Keller v. Frederickstown Savings Institution, 1948, 198 Md. 292, 66 
A.2d 924, 926, 10 A.L.R.2d 423, the court, considering the effect of a stop 
payment order where the drawee bank had neither paid the check nor 
accepted it for payment, made the following statement, significant here: 


“, .. If a check is sent through the mail by a bank, for collec- 
tion or payment to the bank on which it is drawn, and that bank 
charges the check on its books to the account of the drawer of 
the check or gives credit for it on its books to the account of the 
payee bank, this is equivalent to payment and the check is dead.” 
(Emphasis supplied). 


During the oral argument appellant cited and subsequently filed as 
additional authority the case of Fidelity and Deposit Company of Mary- 
land v. Idaho Bank and Trust Company, D.C.D.Idaho, E.D.1959, 173 F. 
Supp. 70, 71, in support of its contention that under the provisions of 
said § 7 of the Bank Collection Code no liability attached to appellant 
until it finally charged the items to the account of the maker. There are 
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several reasons why that case seems without impelling influence. The 
opinion comes from no higher authority than a Federal District Court, 
which is not a court of last resort. “A decision of a court not of last 
resort is usually not of high persuasive authority”. Wambaugh’s Study 
of Cases, § 63, page 62. 


The circumstances, the relationship of the parties and the statute 
considered by the court in that case were not similar to those in the 
instant case before us. The court there had before it a situation of a 
“direct” forwarding of the checks by the original depository bank to the 
drawee bank “for collection”. By reason thereof, the court adopted the 
theory proposed by the assignee plaintiff that under a charge of neg- 
ligent performance of its duties as a collecting bank, the drawee bank 
sustained a dual agency status, that is, it was a collecting agent for the 
forwarder as well as a paying agent for the drawer. It then held that 
there was nothing in the Bank Collection Code of Idaho “particularly 
inconsistent with the application” of that theory. 


With relation to three counts of the complaint sought to be dis- 
missed by the defendant, the court considered § 1387 of the Negotiable 
Instruments Act, not involved in our present action, and in reliance upon 
Davison v. Allen, 1929, 47 Idaho 405, 276 P. 43, 68 A.L.R. 856, and Vol. 1, 
Paton’s Digest, 1940, Acceptance, § 7:2(11), p. 16, concluded that under 
the provisions of § 7 of the Idaho Bank Collection Code, the “mere re- 
tention” of checks received by a drawee bank for collection and payment 
for a period in excess of 24 hours “does not constitute an acceptance 
thereof”. In this connection two things are to be noted: (1) No mention 
was made by the court of any statute of Idaho such as § 1 of the De- 
ferred Posting Act of this State, above quoted, and what the decision 
of the court would have been in the face of such Act is, of course, un- 
known; and (2) the Davison v. Allen case, supra, relied upon by that 
court, holds in accordance with our view in the present case, namely, 
that “affirmative action” by the drawee bank will bind it. The said 
Davison case “indicated” that no liability should attach to the drawee 
bank until such drawee bank “had taken some affirmative action in re- 
gard thereto”, (our emphasis), such as “crediting the account of the 
remitting bank”. 

We have already demonstrated that the appellant here had taken 
affirmative action with relation to the checks herein involved and was 
bound thereby. The aforesaid Idaho case, relied upon by appellant, is 
not controlling or persuasive authority for its position because (1) said 
authority gave no consideration to the effect of a provision such as is 
found in § 1 of the Deferred Posting Act of this State, and (2) it had 
before it no circumstance, as is found in the case before us, beyond the 
fact of “mere retention” of the checks by the drawee bank. We find 
nothing in said Idaho case, cited and relied upon by appellant, to war- 
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rant a change in the views we have expressed herein. On the contrary, 
we are inclined to believe that said Idaho case supports our position 
even though it had before it no provision of the Deferred Posting Act 
such as we have in this State. 

The case here presented was not elaborately tried, the parties seem- 
ingly being content to rest the case on the construction and application 
of the aforementioned particular sections of the Bank Collection Code 
and the Deferred Posting Act. No reliance upon nor evidence relative 
to any possible custom of the Indiana banks concerning the matters pro- 
posed appears in the record. No evidence as to any action taken or 
advice given by the Indiana National Bank, as the collecting agent, be- 
tween February 9, 1954, the date it received advice of the acceptance 
by appellant of a charge for the involved checks and February 15, 1954, 
the date it received the checks and notice by appellant of the charge 
of said checks against the account of said Indiana National, appears in 
the record as shown by the briefs of the parties. However, we are con- 
vinced that the conduct of the appellant, as disclosed by the record facts 
in this case, constituted final irrevocable payment of the two checks 
mentioned herein, the same as if cash had passed over the counter. The 
time for the return or notice of revocation of the checks having expired 
under the provisions of said § 1 of the Deferred Posting Act, payment 
of the said checks became absolute, complete and irrevocable. 


The appellant having become indebted to appellee by reason of its 
(appellant’s) payment of said checks, as we have previously held, the 
agency, for the purpose of collection, of the Indiana National Bank came 
to an end and its only remaining duty was to remit the proceeds of such 
collection to appellee’s depository, the Merchants National Bank, of 
Muncie. It is unimportant here as to the method it might have utilized 
in remitting such proceeds to said Merchants National Bank. There re- 
mained nothing that either appellee, the depository, or the collecting 
bank could do to revive the checks which became dead upon appellant’s 
final payment thereof. It follows that appellant’s contention that the 
subsequent alleged action of the collecting bank and appellee constituted 
an agreement relieving appellant of its liability, or operated as a ratifica- 
tion of appellant’s act in attempting to return the checks and thereby 
destroy the extended credit, is without substance. 


We do not believe that it is necessary to now say whether or not 
the court was correct in rejecting the particular paragraphs of the stipu- 
lation of the parties complained of by appellant. We have carefully 
considered each one of the same and are of the opinion, in view of the 
conclusion we have already reached, that their admission could not have 
served to change the result we have arrived at. While we are not in- 
clined to lend our approval to the rejection into evidence by the court 
of parts of a stipulation entered into by the parties (see Schreiber v. 
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Rickert et al., 1948, 114 Ind. App. 55, 58, 50 N.E.2d 879) on the sole 
ground of irrelevancy, the rejected paragraphs would not have helped 
appellant’s position. They dealt with the size of the deposit of appel- 
lant’s customer, the maker of the checks; that appellant did not charge 
the checks against the customer’s account; the dates on which appellant’s 
bank was closed; that appellee had an agreement with the maker of the 
checks to buy this paper covering the sales of his automobiles; that 
appellee bought two contracts from said automobile dealer for which 
appellee paid the latter and that upon ascertaining that said contracts, 
in fact, covered wrecked automobiles appellee demanded that said dealer 
repurchase them; that the checks herein sued upon were given to ap- 
pellee by the dealer for such repurchase; that appellee repossessed the 
automobile covered by one of said contracts, sold it for $600 and applied 
the net of $572.50 to other indebtedness of said dealer to appellee; that 
the said dealer was adjudicated a bankrupt but was denied a discharge 
therefrom; that appellee filed, but later dismissed, a claim in said bank- 
ruptcy on said contracts; and, finally, that the said automobile dealer 
had originally made a written guarantee to pay his present and future 
obligations to appellee. We do not perceive that any of said matters 
could have exerted any influence on the result arrived at by the court 
nor does it appear to us that appellant was harmed in any way by the 
rejection into evidence of the same. 


We have considered each error urged by appellant and find no merit 
in any of them. Appellant has not shown error by the record and the 
judgment must be affirmed. 

Judgment affirmed. 

BIERLY, C. J., and GONAS and SMITH, JJ., concur. 


APPEAL TIME RUNS OUT IN OLD KENT BANK CASE 


The now famous Old Kent Bank merger case has finally 
been settled with the running out of time for the Federal Re- 
serve Board to appeal to the United States Supreme Court. 
Earlier the District Court had ruled that the Federal Reserve 
Board had the power to determine which branches of the Old 
Kent Bank and Trust Company could remain in operation. The 
branches had become part of Old Kent via its merger with 
Peoples National Bank. The United States Court of Appeals 
reversed the District Court and a petition for rehearing was 
refused. Ninety days having elapsed since the refusal, the 
F.R.B.’s appeal time has run out and the case is finally settled 
in favor of the bank. 
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United States’ Lien for Taxes Does Not Attach 
to Property Assigned to Creditors Prior to 
Assessment 


Section 6321 of the Internal Revenue Code provides that 
the amount of any unpaid tax shall be a lien in favor of the 
United States upon all property and rights to property belong- 
ing to the debtor. Under Section 6322 that lien arises at the 
time an assessment is made. Thus, if at the moment of assess- 
ment there exist property or rights to property “belonging” to 
the debtor, the lien will arise. 


Within four months prior to the filing of an involuntary 
petition, a bankrupt made a general assignment for the benefit 
of creditors. Subsequent to the assignment and prior to the fil- 
ing of the petition in bankruptcy the United States assessed cer- 
tain tax deficiencies against the bankrupt. In the bankruptcy 
proceeding the United States sought to have lien status accorded 
its claim. 


The United States Court of Appeals for the Second Circuit 
held that the claim of the United States was not entitled to lien 
status since under New York law the assignee for the benefit of 
creditors took title to all the debtor’s property. Under New York 
law, in other words, the property subject to the assignment was 
not property “belonging” to the bankrupt within the meaning of 
Section 6321 of the Internal Revenue Code. 


The court also held that the filing of the petition in bank- 
ruptcy within four months of the assignment for the benefit of 
creditors did not retroactively make the assignee the bank- 
rupt’s agent and thus render the property held by the assignee 
subject to the claimed lien. City of New York v. United States 
of America, United States Court of Appeals, Second Circuit, 
October 10, 1960. The opinion of the court follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 145. 
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LUMBARD, C.J.—This case is before us on appeal from an order enter- 
ed by the District Court for the Eastern District of New York, con- 
firming the order of a referee in bankruptcy granting lien status under 
section 67b of the Bankruptcy Act to certain claims of the United States 
for tax deficiencies. An involuntary petition in bankruptcy had been 
filed against the Moderneer Footwear Company on February 26, 1958, 
by creditors claiming for unpaid wages and severance pay, and the com- 
pany was subsequently declared a bankrupt and a trustee appointed. 


Within four months prior to the filing of the petition, a general as- 
signment for the benefit of creditors made by the bankrupt fourteen days 
earlier was perfected by filing the assignment with the New York Su- 
preme Court of Kings County, under New York Debtor and Creditor 
Law section 3. Subsequent to such assignment, on November 22, 1957, 
the United States assessed tax deficiencies against the company in the 
amount of $4,826.64, for Federal Insurance Contributions Act and with- 
holding taxes due for the third quarter of 1957. This claim was in ad- 
dition to an earlier assessment by the United States made on October 8, 
1957, for $2,067.53, plus interest, due for F. I. C. A. and withholding taxes 
for the second quarter of 1957. On the very date on which the bank- 
ruptcy petition was filed, the federal government made a third assessment 
in the amount of $277.39 for Federal Unemployment Tax Act obligations, 
and finally, on December 19, 1958, it assessed an additional $834.21 as a 
further tax deficiency. The United States now seeks to have all but the 
last of these claims granted lien status under section 67b of the Bank- 
ruptcy Act, 11 U. S. C., section 107(b), which upholds the validity of 
“statutory liens for taxes and debts owing to the United States . . . created 
or recognized by the laws of the United States or of any state . . . even 
though arising or perfected while the debtor is insolvent and within four 
months prior to the filing of the petition initiating a proceeding under this 
title by or against him.” The United States’ claim is opposed by the New 
York State Industrial Commissioner and the City of New York, each of 
which have filed tax claims in the bankruptcy proceedings.’ 


The United States’ contention that a lien had been perfected prior to 
the bankruptcy proceedings is based on section 6321 of the Internal 
Revenue Code of 1954, the relevant portion of which reads as follows: 


“Sec. 6321. Lien for Taxes. 


“If any person liable to pay any tax neglects or refuses to pay the 
same after demand, the amount . . . shall be a lien in favor of the United 
States upon all property and rights to property, whether real or personal, 
belonging to such person.” 


1 The state claims $910.12 for unemployment insurance contributions and $25 
for a corporate franchise tax. The city’s claim is for sales and business taxes in the 
amount of $747.82. 
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Under section 6322, the lien arises at the time the assessment is made. 
As of that moment, therefore, if there exist property or rights to property 
“belonging” to the debtor, the lien will attach. In determining the nature 
and extent of the debtor's ownership, however, we are remitted to state 
law since section 6321 “creates no property rights but merely attaches 
consequences, federally defined, to rights created under state law” 
(United States v. Bess, 357 U. S. 51, 55 [1958]; see Aquilino v. United 
States, 363 U. S. 509 [1960]; United States v. Durham Lumber Co., 363 
U. S. 522 [1960]; Fidelity & Deposit Co. v. N. Y. City Housing Authority, 
241 F.2d 142 [2d Cir. 1957)). 


Under long-standing New York decisional law, an assignee for the 
benefit of creditors takes title to the debtor’s estate and holds as trustee 
for all the creditors (Brown v. Guthrie, 110 N. Y. 435 [1888]; Brennan v. 
Willson, 71 N. Y. 502 [1877]). The court supervises the trustee and orders 
distribution of the settled estate to the creditors (N. Y. Debtor and Credit- 
or Law, secs. 8, 15, 20), so that the estate is said to be in custodia legis 
(In the Matter of Crevelong & Son Corp’n, 259 App. Div. 351, 353, 19 N. 
Y. S. 2d 378, aff'd 283 N. Y. 760, 28 N. E. 2d 975 [1940]; Florence Trading 
Corp’n v. Rosenberg, 128 F.2d 557 [2d Cir. 1942]). All that the assignor 
owns after his assignment is completed is the right to have refunded to 
him whatever remains after the creditors have been satisfied (Mills v. 
Husson, 149 N. Y. 99 [1893]. 


The section 6321 lien attaches only to the extent of the taxpayer's 
property interest (United States v. Burgo, 175 F.2d 196 [3rd Cir. 1949]), 
and is not a proper basis for a levy on contingent rights before they come 
into being (United States v. L. I. Drug Co., 115 F.2d 983 [2d Cir., 1940)). 
Thus, the property, after it had been assigned by the taxpayer, could not 
be subjected to the government's lien. Nor is the fact that some New 
York decisions have upheld the validity of a mechanic’s lien filed after 
a general assignment any support for the proposition that the federal gov- 
ernment’s lien is valid on the facts before us. A case such as John P. 
Kane Company v. Kinney (174 N. Y. 69 [1903]), indicates merely that the 
New York courts have recognized a “preferential statutory right in the 
nature of an unperfected equitable lien in favor of the laborer, mechanic, 
materialman, or subcontractor” (id. at 73). Whatever policy reasons 
impel the New York courts to impress such a security interest on the debt- 
or’s estate even before the creditor satisfies the statutory prerequisites? 
are not binding on this court or apposite when it is not a laborer but the 
federal government which is pressing its claim. In none of the mechanics’ 


2 This policy, apparently founded on a desire to ensure that formalities would not 
defeat the rights of laborers and materialmen, whose claims sound in unjust enrich- 
ment, extends even to bankruptcy and validates a mechanic’s lien filed after a bank- 
ruptcy petition. Gates & Co. v. John F. Stevens Construction Co., 220 N. Y. 38 
(1917). Since a tax assessment which postdates bankruptcy would not give rise to a 
statutory lien under the Internal Revenue Code, the federal claim is obviously dis- 
tinguishable from the laborer’s. 
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lien cases* do the New York courts base their decision upholding the lien 
on an assertion that the assignor retained property rights after his general 
assignment had been perfected. Since it is only if such rights still belong 
to him that section 6321 impresses a lien on the taxpayer's realty or per- 
sonalty, the general assignment barred a subsequent tax lien. 


The United States, however, contends that section 70a(8) of the Bank- 
ruptcy Act governs, despite local property law, once a petition in bank- 
ruptcy is filed. That subsection, now 11 U. S. C., section 110(a)(8), reads, 
in relevant portion, as follows: 


“The trustee of the estate of a bankrupt . . . upon his . . . appointment 
and qualification, shall in turn be vested by operation of law with the 
title of the bankrupt as of the date of the filing of the petition initiating a 
proceeding under this title . . . to all of the following kinds of property 
wherever located . . . (8) property held by an assignee for the benefit of 
creditors appointed under an assignment which constituted an act of 
bankruptcy, which property shall, for the purposes of this title, be 
deemed to be held by the assignee as the agent of the bankrupt and 
shall be subject to the summary jurisdiction of the court.” 


The United States maintains that since the present assignment was 
made within four months of bankruptcy it constituted an act of bank- 
ruptcy within sections 3a(4) and 3b of the Bankruptcy Act (11 U. S. C., 
secs. 21(a)(4), (b), so that upon filing of the petition the title residing in 
the assignee by virtue of the states’ debtor-and-creditor law was extin- 
guished by the federal bankruptcy statute, and he held the property as a 
“naked bailee” for the bankrupt. Therefore, the federal government 
continues, the lien attached when the deficiency was assessed against the 
corporate taxpayer since the property then “belonged” to the corpora- 
tion and was held in the custody of its agent. 


If we could find a legitimate bankruptcy policy that is furthered by 
such a construction of section 70a(8), it might not be enough to say merely 
that the language of the statute gives no retroactive effect to this incursion 
on local property law; it directs that the property shall “be deemed to be 
held by the assignee as the agent of the bankrupt,” not that it should “be 
deemed to have been held by the assignee” as an agent. However, there 
is no reason to suppose that Congress intended retroactively to alter the 
situs of title to property generally assigned for creditors. The legislative 
history of the present section 70a(8) indicates that it was meant to be 
declaratory of existing law and merely to facilitate the summary jurisdic- 
tion of the Bankruptcy Court under section 2a(21) to require assignees to 
deliver property in their possession to the trustees in bankruptcy (see H. 
R. Rep. No. 1409, 75th Cong., 1st Sess. 34 [1937]; Shor v. McGregor, 108 


8 E. g., Post & McCord v. City of New York, 86 Misc. 300, 148 N. Y. Supp. 568 
(1914), aff'd 166 App. Div. 919, 152 N. Y. Supp. 1188 (1915); Matter of Marstan 
Plumbing Co., 176 Misc. 956, 28 N. Y. S. 2d 190 (1941). 
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F.2d 421 [5th Cir., 1939]; 1 Collier, Bankruptcy, para. 2.78; 4 id., para. 
70.38). Thus, it makes good sense to have title to the assigned estate re- 
vert to the bankrupt at the time when the petition in bankruptcy is filed, 
though not before, in order to prevent the assignee from maintaining that 
he is an adverse claimant and thus entitled to plenary proceedings (May 
v. Henderson, 268 U. S. 111, 115 [1925)). 


Indeed, a contrary rule would throw into confusion the usual pro- 
cedures whereby a state protects creditors once a general assignment 
has been made. Since section 67c(2) of the Bankruptcy Act requires that 
statutory liens be possessory in order to be valid under section 67b, the 
very purpose of a general assignment—that of preserving the debtors’ as- 
sets and shielding them from levy by the more diligent creditors (see 
Matter of S. Feldman & Co., 237 App. Div. 720, 262 N. Y. Supp. 681 
[1933])—would be undermined were we to accept the United States’ con- 
tention.* If the assignee holds retroactively as a mere agent, it would 
well behoove a private creditor with a statutory lien to levy upon the 
estate so assigned and then file a petition in bankruptcy. Under the rule 
the Federal Government would have us adopt, section 70a(8) would up- 
hold a lien accompanied by such a levy if bankruptcy proceedings are 
begun within four months of the assignment. Thus, the creditor who is 
dissatisfied with the state’s insolvency procedure would not merely get 
the federal forum to which he is entitled by reason of the Bankruptcy Act, 


but would also be given, to the extent of his levy, a priority which he is 
not allowed under state law. Curiously enough, therefore, section 67b 
of the Bankruptcy Act, which was intended to preserve only those rights 
recognized under state law, would, in concert with the proposed construc- 
tion of section 70a(8) and section 67c(2), grant more liberal priorities in 
the federal courts than would the state under its insolvency proceedings. 


The government's further contention that section 3466 of the Revised 
Statutes (31 U. S. C., section 191), gives the United States’ tax claim a 
priority would be persuasive had the bankruptcy petition not been filed. 
However, the Bankruptcy Act did not incorporate the priority provisions 
of section 3466 and they do not apply in bankruptcy (Davis v. Pringle, 
268 U. S. 315 [1925)). 


Reversed with instructions to treat $5,104.03 of the claim of the United 
States entered on April 10, 1958, plus all claims filed thereafter, as ordi- 
nary tax claims under section 64a(4) of the Bankruptcy Act. 


4 Statutes authorizing general assignments for the benefit of creditors have been 
approved by the Supreme Court as consistent with the policy of the Bankruptcy Act. 
“[Q]uite in harmony with the purposes of the Federal Act . . . [statutes] that are 
regulatory of such voluntary assignments serve to protect creditors against each other 
and go to assure equality of distribution... .” Pobreslo v. Joseph M. Boyd Co., 287 
U. S. 518, 526 (1983). 
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Bank Allowed to Set-Off Bankruptcy Receiver’s 
Overdraft in General Account With Funds in 
Receiver’s Special Account 


In a four to three decision with a vigorous dissent by Judge 
Kalodner, the United States Court of Appeals for the Third Cir- 
cuit allowed a bank to offset an overdraft in a bankruptcy re- 
ceiver's general account with funds in a special account which 
could not be used for general purposes. 

A Chapter XI receiver who was carrying on the bankrupt’s 
business pending confirmation of a proposed arrangement open- 
ed a general bank account in his name and another account in 
his name with the additional designation, “Special Machinery 
Account”. The funds in the latter account were derived by the 
receiver from the sale of machinery which had been distrained 
by the bankrupt’s landlord and these funds could not be used 
for general purposes. In the course of conducting the business 
of the bankrupt the receiver overdrew the general account in 
excess of $17,000 which amount the bank transferred from the 
“Special Machinery Account” to the general account thereby 
making itself whole. 

The court of appeals sustained the holdings below allow- 
ing the bank to set-off the overdraft notwithstanding the ac- 
counts involved were those of a bankruptcy receiver and that 
the overdraft was incurred after the filing of the bankruptcy 
petition. The court affirmed findings below that the bank, as a 
matter of fact, was not aware that persons other than the re- 
ceiver had an interest in the special account and held that the 
use of the word “special” did not put the bank on notice of that 
fact. In the Matter of A. M. Townson & Co., United States 
Court of Appeals, Third Circuit, 283 F.2d 449. The opinion 
of the court follows: 


McLAUGHLIN, C.J.—On March 20, 1957, the Bankrupt filed a Chap- 
ter XI petition and Messrs. Klein and East were appointed receivers to 
carry on the business pending confirmation of the arrangement. On March 


NOTE —For similar decisions see B. L. J. Digest (Fifth Edition) § 405. 
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28, 1957, they opened a general account with appellee. They opened 
a second account called “A. M. Townson & Co., Inc. Tax Account, Morton 
Q. Klein and William East, Receivers”, on the same day. On May 13, 1957 
they opened a third account “Morton Q. Klein and William East, Receiv- 
ers, Special Machinery Account.” The funds in the latter account were 
derived from the sale by the Receivers of machinery and equipment which 
had been distrained by the Bankrupt’s landlord; whatever amount of 
valid liens as existed against the machinery and equipment was confined 
to those funds. In June and early July 1957, the bankrupt business, 
operated by the Receivers was losing money. The District Court issued 
an order to pay twenty-five per cent of employees’ vacation money. The 
Receivers did not have sufficient funds for this purpose. Mr. Schneider, 
described by Mr. Klein, as “the guiding spirit of the bankrupt concern” 
according to Mr. Klein’s testimony “advanced some $17,000 for the pur- 
pose of paying the vacation money and the salaries that were due at that 
time.” This was in the form of checks which were deposited by Mr. Klein 
in appellee bank and “two or three days later” drawn on by the Receiver 
for the needed vacation and pay money and paid by the bank. All of 
the checks given by Mr. Schneider were returned in due course for in- 
sufficient funds. On July 8, 1957, the bank transferred the sum of 
$17,281.38 from the “Special Machinery Account” to the general account 
to cover the payments of said checks. 


Later, liquidation of the Bankrupt was ordered. The Trustee in Bank- 
ruptcy applied to the Referee for an order requiring the bank to replace 
the $17,281.38. After a hearing the application was denied. Neither the 
Trustee or landlord sought review of the decision. The present appellant, 
representing the Bankrupt’s employees, did so. The District Court affirm- 
ed the Referee. This appeal followed. 

Factually the issue here is one of credibility between the Receiver 
Klein and the bank. Klein said that he opened al! of the receivership 
accounts with a Mr. Smedley, an officer of the bank. As to the machinery 
account, Klein stated that he “. . . told him it was a special machinery ac- 
count; it will be an inactive account; it will not be used for the simple 
reason that the Court will not permit us to use that money on account of 
the distraint for rent at the Adams and Leiper property. ... I think he 
(Smedley) said, “Why can’t you use it?’ or something like that. I said “Be- 
cause we have a Court Order. We can’t use the money. It is a Special 
Machinery Account, untouchable.’” 

Actually, Smedley was not even in the bank’s bookkeeping department 
which latter had the final responsibility for paying checks. Klein, a 
lawyer and the District Court’s specially appointed representative in the 
receivership involved, does not pretend that he gave the bank any kind 
of written notice concerning the Special Machinery Account or that he 


1 The District Court quite properly allowed appellant permission to appeal. See 
In re Michael J. Hughes & Co., 3 Cir., 1958, 207 F.2d 295. 
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ever said anything to the bookkeeping department concerning it. Smedley, 
plainly not one to overstate, did not recall that he was ever notified by 
Klein or anyone else that the account could not be used to take care of 
overdrafts from the Receiver’s general account. He said that the bank 
often relied on an account marked “special” where it was in the 
same name and there might be a shortage in the general account. And 
that in the entire present situation he relied on the Special Machinery Ac- 
count to take care of overdrafts in the general account. Cottingham, 
head of the bank’s bookkeeping department, testified that if there was a 
restriction on an account it had to come to him “We have to know about 
it. If we pay a check unauthorized, it is our responsibility.” He said 
he had no information that would indicate that the machinery account 
could not be used to cover overdrafts “. . . there was not a thing on this 
account to indicate that we could not pay a check signed by Mr. Klein.” 
(Emphasis supplied. ) 

The objection to Smedley’s evidence is that he did not categorically 
deny Klein’s story in much the same fashion that Klein proffered it. To 
the Referee apparently Smedley’s testimony, coupled with the over all 
picture, had the ring of truth. Clearly nothing had occurred in the whole 
episode which gave Smedley any recollection of Klein, a lawyer and the 
court appointed receiver, having taken the fantastic course of merely 
speaking to him (not in the proper department at all) in order to pro- 
tect one of his accounts against his own withdrawals which eventually 
totalled over seventeen thousand dollars. Appellant urges that Klein’s 
story should be accepted at its face value because all other evidence re- 
garding the transaction is “non-negating.” We think that the Receiver’s 
story of how he alleges he went about protecting his machinery deposit, 
under the circumstances, was its own strongest negating force in produc- 
ing its rejection by the Referee and the District Court. 

In the face of the above the Referee had every right to discount the 
Receiver’s testimony. But it is suggested Klein’s evidence must be ac- 
cepted because the Referee disbelieved it for the wrong reason. And the 
statement is made that it would have been to the Receiver’s advantage not 
to have testified he had advised the bank of the restrictions on his 
machinery account. It is of course true that if the bank was not charged 
with Klein’s overdrafts, as it was not, it would have no claim against him. 
It is also true, and most important regarding the Receiver’s credibility, 
that he, by not notifying the bank of the nature of the account, would be 
responsible for any deficiency arising out of his negligence and subject 
to surcharge. 

The Referee rightly held this conflict in the testimony to be a “basic 
factual dispute.” He said: 


“Having examined the witnesses and seen them on the witness 
stand, and observed their demeanor, the Referee is of the opinion 
that the restriction on this Special Machinery Account was not 
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brought to the Bank’s attention, that the Bank was without knowl- 
edge of the fact that third persons had an interest in the funds of 
the depositor, the Bank relied upon the apparent right to offset 
overdrafts in the general account through the deposit made in the 
Special Machinery Account.” 


The Referee found as facts that the bank “had no knowledge that the 
Receivers could not use the account designated ‘Special Machinery Ac- 
count’ for general purposes” and that the bank “had no knowledge that 
any person other than the Receivers had an interest in or lien against said 
account.” He concluded that the bank “was legally entitled to set off an 
amount in the receivers’ account designated ‘Special Machinery Account’ 
against said indebtedness.” 

The District Court, sustaining the Referee’s findings of fact and con- 
clusions of law, dismissed the petition for review. 

We have no right to interfere with the findings of fact as affirmed by 
the District Court. The testimony above quoted shows the conflict be- 
tween the Receiver and the bank and the abundant justification for the 
resolving of that conflict in favor of the bank and for the finding of no 
notice to the bank to restrict the Receiver’s machinery account. 

What remains is that the particular account carried the designation of 
“Special Machinery Account.” Was this sufficient to so restrict its balance 
as to prevent it from being used to cover the overdraft in the general ac- 
count of the same depositor? We think this is a matter of federal law, 
with an interested eye toward the Pennsylvania decisions. While there 
are no federal reported cases exactly in point, those found unmistakably 
hold that where a bank has neither actual notice nor notice of facts 
sufficient to put it on inquiry regarding the true character of the deposit 
it may apply the deposit to the overdrafts in the depositor’s general ac- 
count. In re Greater Pythian Temple Ass’n of New York, D.C.S.D.N.Y. 
1937, 19 F.Supp. 762, 764 concerned a debtor’s “special account” prior 
to his bankruptcy but Judge Patterson’s statement of the legal situation 
is most helpful. He said: 


“The proof taken before the referee shows that the bank’s ad- 
verse claim was substantial. The fact that the account was a 
‘special account’ did not of itself signify that the money in it was 
the property of some one other than the depositor. The words 
on the back of the check, ‘for security on lease,’ would have sufficed 
to put the bank on notice that another party had an interest in the 
money; but there is an issue of fact whether those words appeared 
on the check at the time when it was deposited. It is one man’s re- 
collection against another’s. Finally, the testimony on what was 
said when the account was opened is in conflict. On this record 
‘the weight of evidence’ is probably with the debtor, as the referee 
reported; but it is quite another thing to say that the proof offered 
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in the bank’s behalf is not substantial enough to raise an issue of 
fact. 

“On the facts developed there is no jurisdiction to issue a sum- 
mary order for the payment of the money. The debtor’s petition 
will accordingly be dismissed. The expenses of the hearings be- 
fore the referee will be borne by the debtor.” 


And see Commercial Nat. Bank of Independence, Kan. v. Stockyards 
Loan Co., 8 Cir., 1926, 16 F.2d 911, 916; In re Goll, et al., D.C.S.D.N.Y. 
1925, 8 F.2d 101. Attempt is made to distinguish these opinions from 
the situation before us on the ground that in this instance there is a 
receivership. But in this receivership the proofs and proper inferences 
therefrom furnish at least adequate support for the findings of the 
Referee, confirmed by the District Court, that the bank had no notice 
from the Receiver that a check signed by him as receiver should not 
be honored against his receivership machinery account where his gen- 
eral receivership deposit was overdrawn.” Pennsylvania law is much 
the same. Perhaps the leading case is Franklin Savings & Trust Co. of 
Pittsburgh v. Clark, 1925, 283 Pa. 212, 129 A. 56, which presents a situa- 
tion much like the one before us. There the account was in the name 
of “John W. Garland, Special”. The Supreme Court held that unless 
the deposit in that account was specifically appropriated by the depos- 
itor (maker of the note in suit) to a particular purpose, the bank was 
bound to apply it to the discharge of the note. The Court held at 
pages 218 and 219 of 283 Pa., at page 58 of 129 A.: 


“Our conclusion is not altered by the fact that the account 
to which the checks were placed was in the name of ‘John W. 
Garland, Special.’ The account, to have the effect contended for 
by appellant, must come within what is generally understood by 
the words ‘special’ account, as distinguished from a general one. 
A ‘special’ deposit or account is one where the identical money 
or thing deposited is to be kept safe and returned as deposited. 


2 Trestrail v. Johnson, 1929, 298 Pa. 388, 148 A. 493, and Franklin Trust Co. of 
Philadelphia, 1935, 319 Pa. 367, 179 A. 592, are presented at this time for the propo- 
sition that appellee bank could not, as it did, set off the machinery account. Both are 
sharply inapposite. In Trestrail the bank did not set off the depositor’s funds, but 
was only a passive interpleader in an action to determine the conflicting rights of 
two parties to funds deposited in an account labeled “Thomas W. Allison, Sheriff”. 
In Franklin Trust Co. of Philadelphia, supra at page 370, of 319 Pa., at page 592 of 
179A., the bank’s right of set off was denied for the reason that: 

“The bank’s claim was against the company (depositor) in the latter’s own 
right for its individual debt; what the bank claimed the right to set-off was a demand 
(deposit) in the name of its creditor as agent in which that creditor had no property 
right, the property right being in third persons.” 

The pending inquiry is substantially different, since our issue is not one of as- 
serted claims of ownership to the “Special Machinery Account”, but whether that 
designation was sufficient to so restrict its balance as to prevent it from being used 
to cover the overdraft in the general account. 
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The relation of debtor and creditor is not created, but that of 
bailor and bailee is, title remaining in the bailor. Whether a 
deposit is general or special depends on the facts and circum- 
stances attending its making; but it is certain that the mere use 
of the word ‘special,’ placed after the depositor’s name, will not 
cause the deposit to come within the definition above mentioned, 
nor will it effect an appropriation of the moneys for any particular 
purpose, so that it may be said they were set aside for a limited 
purpose with the bank’s knowledge. 

“Money may be deposited specially which has no relation 
whatever to bailment, trust fund, or specific appropriation. It is 
a common practice to place money in banks in separate accounts 
to quickly, safely, and accurately report to the government income 
for the past year. Special accounts are created for income, while 
capital remains in the individual account. The word ‘special’ has 
no particular significance, as trustee, administrator, and the like.” 


In Sherts v. Fulton National Bank, 1941, 342 Pa. 387, 21 A.2d 18, 
the Pennsylvania Supreme Court held that an account marked “Farm 
Account” was not sufficient to put the bank on notice that the fund 
belonged to third parties. We note the “Farm Account” in that case 
was specifically so designated and not simply “Special” as suggested and 
that it does bear a close similarity to the marking of the account before us. 

It is argued that Ryan Brothers, Inc. v. Curwensville State Bank, 
1955, 382 Pa. 248, 114 A.2d 178 is to the contrary. That is a misstate- 
ment. Indeed the court there reiterated the general rule above stated 
which was not applied because the bank had actual notice that the 
account was not a regular checking account. There the bank alone drew 
on the account in question. 

There is no substance to appellant’s general charge that if the bank’s 
position is upheld an unlawful and inequitable preference is allowed it 
over other creditors.* The true status of the money in the Special Ma- 
chinery Account, as contended for by appellee, would seem to be that 
it is really part of the general funds of the Bankrupt’s estate. It has been 
admitted by appellant that the balance remaining in that estate is not 


3 For the first time in this cause it is argued that Section 68 of the Bankruptcy 
Act, 11 U.S.C.A. § 108, precludes the utilization of set off by a bank against a re- 
ceiver’s or trustee’s account. It is urged that support for the argument that Section 
68 of the Bankruptcy Act precludes the use of set off by appellee bank is found in 
8 Remington on Bankruptcy, (1957 ed.), Section 1477, page 483, which reads: “.. . 
it seems, moreover, that not even indebtedness of such an officer [bankruptcy trustee 
or receiver] to the bank in his official capacity can be used as a setoff, since the funds 
are in custody of the court.” The uncited following sentence in the same paragraph 
of Remington reads: 

“An exception may exist, however, where the trustee [or receiver] has been 
authorized to continue the bankrupt’s business and the bank has made advances to 
enable him to do so.” (Emphasis supplied. ) 
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enough for the expenses of the receivership. If the amount disputed 
in this litigation should be added to the estate it will be set off by the 
bank’s claim in that same figure. The landlord’s lien does not enter into 
this calculation as it is postponed to the administration expenses. Though 
much justification exists for the position outlined, because the District 
Court order based on the Referee’s findings and conclusions so strongly 
calls for affirmance there is no need of our going that far. We do think, 
however, as determinedly urged by the bank, that the proposition put 
forth by appellant for the employees, would probably result, if not in an 
out and out preference, in something of a windfall to the employees. 
They were paid their salaries to date and twenty-five per cent of vaca- 
tion allowances by the overdrafts instead of being forced to share pro- 
portionately with the other creditors in the receivership assets which 
latter were insufficient to pay in full the claims against the estate. In 
addition, under appellant’s theory they would share in the Special Ma- 
chinery Account money, if the bank were forced to replace the sum to 
the Receivers. 


The order of the District Court will be affirmed. 
KALODNER, Circuit Judge (dissenting). 

I would reverse the Order of the District Court. 
I would do so for these reasons: 


First, the deposit “set-off doctrine” is not applicable to bank accounts 
of receivers in bankruptcy since they are in custodia legis. 


Second, assuming arguendo, that the doctrine is applicable to bank- 


The citation used as authority for the quotation from Remington allegedly bearing 
out the denial of set off here, reveals that under proper circumstances, set off is 
proper. In that decision, Hover v. Genesee Valley Trust Co., 2 Cir., 1941, 123 F.2d 
818, the trustee in bankruptcy entered into a contract with a bank to sell wine be- 
longing to the bankrupt’s estate but pledged to the bank. The contract provided that 
the pledgee-bank should bear the expenses of liquidating the pledge, but that sale 
expenses of any free wine of the estate sold by the bank at the same time as the 
pledged wine, should be borne by the estate. The sale was not successful and the 
bank sought to set off all the expenses of the sale against the trustee’s checking ac- 
count. The court held that the contract controlled and although the bank could not 
set off the sales expenses of any pledged wine, they could set off the sales expenses 
of any free wine. 

Set off under facts analogous to those before us is sound federal doctrine. In 
Lebanon Iron Co. v. Donnelly & Co., D.C.E.D.Pa.1928, 29 F.2d 411, the court, in 
allowing a bank to set off against court-appointed receivers’ accounts a payment on 
money borrowed by the receivers under a receivers’ certificate, stated at page 412: 

“The receivers had an ordinary deposit account with the bank. It was indebted 
to them for deposits, and they were indebted to it for money borrowed upon the 
certificates issued to enable them to carry on the business. The proceeds of the 
business were deposited in that account. The accounts being mutual, and the de- 
posits not being subject to a trust, the bank was clearly within its rights in setting off 
the depositors’ debt against their deposit account.” 

To the same effect in Durkee v. National Bank, 5 Cir., 1900, 102 F. 845, where 
the court allowed the bank to set off against a receiver’s account certain notes issued 
to the bank by the receiver. There the receiver was appointed ancilliary to a rail- 
road foreclosure proceeding. 
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ruptcy receivers’ accounts, there was error in its application in the instant 
case for these reasons: 

(a) The designation “Special Machinery Account” was sufficient to 
put the bank on inquiry that the funds in it were at the minimum the 
subject of a claim of ownership by someone other than the bankruptcy 
receiver since at the time the account was opened there were already in 
existence a Receivers “General Account” and a Receivers “Tax Account”; 

(b). Assuming further, that the designation “Special Machinery Ac- 
count” was not of such a nature as to put the bank on inquiry, under 
the general “equitable rule” prevailing in deposit set-off situations, even 
though a bank is without knowledge, or notice of facts putting it on 
inquiry, that another than the depositor has an interest in the funds 
deposited in his name, where such an interest exists the bank cannot 
appropriate them. 

Third, the record establishes as “clearly erroneous” the Referee’s fact- 
findings, affirmed by the District Court, that the bank “had no knowledge 
that the Receivers could not use the account designated ‘Special Ma- 
chinery Account’ for general purposes”, and that “Girard had no knowl- 
edge that any person other than the Receivers had an interest in or lien 
against said account”. 


As to the first point: 

From the time of the filing of the bankruptcy petition, the assets of 
the bankruptcy estate are in custodia legis and the bankruptcy court 
has exclusive jurisdiction and it alone has the sole right to determine 
the validity of any and all claims against the bankruptcy estate. In re 
Ripp, 7 Cir., 1957, 242 F.2d 849. 

Money of a bankrupt estate collected or received by the receiver 
is in custodia legis. Section 61 of the Bankruptcy Act (11 U.S.C.A. § 101) 
expressly provides in part: 


“The judges of the several courts of bankruptcy shall designate, 
by order, banking institutions as depositories for the money of 
estates under this Act... .” 


Section 47 of the Act (11 U.S.C.A. § 75) provides in part: 


“Trustees shall . . . (2) deposit all money received by them 
in designated depositories; .. . (4) disburse money only by check 
or draft on such depositories... .”! 


General Order No. 29 (11 U.S.C.A. following section 58), prescribed 
by the Supreme Court pursuant to the provisions of the Bankruptcy Act, 
provides in part as follows: 


1 The provisions cited are applicable to Receivers. 3 Collier on Bankruptcy, para. 
61.02 p. 1849 (14th ed. 1950). 
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“No moneys deposited as required by the Act shall be drawn 
from the depository unless by check or draft, signed by the clerk 
of the court or by a receiver or trustee, and countersigned by the 
judge, or by a referee, or by the clerk or his assistant under an 
order made by the judge, stating the date, the sum, and the 
account for which it is drawn.” 


As was stated in American Surety Co. of New York v. First Nat. 
Bank in West Union, W. Va., 4 Cir., 1944, 141 F.2d 411, 418, certiorari 
denied 322 U.S. 754: 


“It is perfectly clear that the purpose of these provisions was 
to protect the funds of bankrupt estates, not merely to designate 
banks in which trustees might deposit funds without incurring 
personal liability ... .” 


It is settled that the right of set-off in bankruptcy is governed by 
the provisions of Section 68 of the Bankruptcy Act. McCollum v. Ham- 
ilton Nat. Bank, 1938, 303 U.S. 245, 248, 58 S.Ct. 568, 82 L.Ed. 819. 

Section 68 provides as follows: 


“a. In all cases of mutual debts or mutual credits between the 
estate of a bankrupt and a creditor the account shall be stated 


and one debt shall be set off against the other, and the balance 
only shall be allowed or paid. 

“b. A set-off or counterclaim shall not be allowed in favor of 
any debtor of the bankrupt which (1) is not provable against the 
estate and allowable under subdivision g of section 57 of this 
Act; or (2) was purchased by or transferred to him after the filing 
of the petition or within four months before such filing, with a 
view to such use and with knowledge or notice that such bankrupt 
was insolvent or had committed an act of bankruptcy.” 52 Stat. 878. 


The provisions stated make it clear that the right of set-off which 
they permit relate only to “mutual debts or credits” existing prior to the 
filing of the bankruptcy petition and not those arising thereafter. In- 
herent in the majority’s disposition is the assumption that a right of 
set-off may arise after bankruptcy has occurred. I can see no basis for 
such an assumption. It was held in Desser, Rau & Hoffman v. Goggin, 
9 Cir., 1957, 240 F.2d 84, 86, certiorari denied 355 U.S. 818, 78 S.Ct. 12, 
2 L.Ed.2d 30, that “. .. where no right of setoff or any other right against 
the fund existed before bankruptcy that one cannot now establish the 
setoff.” Again, in Avant v. United States, D.C.E.D.Va.1958, 165 F.Supp. 
802, at page 805, it was said: 


“The principles governing the applicability of setoff in bank- 
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ruptcy proceedings is stated in McDaniel Nat. Bank v. Bridwell, 
8 Cir., 74 F.2d 331. It was there held that mutuality of debts and 
credits between the bankrupt and the party claiming the right of 
setoff must exist when the petition in bankruptcy was filed; the 
latter date being the time when the right of setoff is measured... .” 
(Emphasis supplied. ) 


As succinctly stated in 4 Collier on Bankruptcy, para. 68.10, page 743 
(14th ed. 1942): 


“Generally speaking, the rights of parties under § 68 are ad- 
justed as of the date of bankruptcy... .” 


Counsel for the bank has cited two cases ? in support of its contention 
that the “right of a bank to make a set off against an overdrawn bank 
account has been upheld in bankruptcy proceedings.” The cases cited 
are completely inapposite to the instant situation; in both, the banks in- 
volved had prior to bankruptcy applied the bankrupt’s deposit in set-off 
of a then existing indebtedness of the bankrupt. Here the bank set-off 
against overdrafts by the Receivers in their “General Account” funds in 
the Receiver’s “Special Machinery Account.” 

In summary on this phase of the case, I am of the opinion that (1) 
the “set-off doctrine” is inapplicable to bank accounts of receivers or 
trustees in bankruptcy since such accounts, as property of the bankrupt 
estate, are in custodia legis; (2) the statutory scheme of the Bankruptcy 
Act does not sanction a set-off with respect to a debt arising to bank- 
rptcy, and (3) the Act does not permit a set-off claim arising out of 
a bank’s dealings with a bankruptcy trustee or receiver.’ 

Coming now to the point presented by the majority’s determination 
that the designation “Special Machinery Account” was not of such char- 
acter as to put the bank on notice of its restricted nature so as to make 
its balance unavailable for set-off against the overdrafts in the Receivers’ 
“General Account”. 


2 American Bank of Alaska v. Johnson, 9 Cir., 1917, 245 F. 312 and Tomlinson 
v. Bank of Lexington, 4 Cir., 1906, 145 F. 824. 

3 In may be noted that in 3 Remington on Bankruptcy, (1957 ed.) Section 1477, 
page 483, it is said: 

“... it seems, moreover, that not even indebtedness of such an officer [bank- 
ruptcy trustee or receiver] to the bank in his official capacity can be used as a setoff, 
since the funds are in custody of the court.” 

As the majority has pointed out (footnote 3) Remington has added the further 
statement that “An exception may exist, however, where the trustee . . . has been 
authorized to continue the bankrupt’s business and the bank has made advances to 
enable him to do so.” and in a footnote cites Johns v. United Bank & Trust Co., 9 
Cir., 1926, 15 F.2d 300, certiorari denied 273 U.S. 753, 47 S.Ct. 457, 71 L.Ed. 874. 
A reading of that case discloses that it did not involve advances by a bank to a bank- 
ruptcy trustee to enable him to continue operation of the bankrupt’s business. The 
bank loans were made in the Johns case to trustees operating under an assignment 
for the benefit of creditors and not to a bankruptcy trustee, and the right to set-off 
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I agree, of course, with the majority that the issue is one to be gov- 
erned by federal law. “The bankruptcy act prescribes its own criteria 
for distribution to creditors. In the interpretation and application of 
federal statutes, federal not local law applies.” Prudence Realization 
Corporation v. Geist, 1942, 316 U.S. 89, 95, 62 S.Ct. 978, 982, 86 L.Ed. 
1298. 

The majority has cited three federal cases as authority for the proposi- 
tion that “where a bank has neither actual notice nor notice of facts 
sufficient to put it on inquiry regarding the true character of the deposit 
it may apply the deposit to the overdrafts in the depositor’s general 
account.” These cases are not apposite nor analogous in any respect to 
the instant case. None of them involved bankruptcy receivers’ accounts. 
Taking them in the order cited by the majority: in In re Greater Pythian 
Temple Ass’n of New York, D.C.N.Y.19387, 19 F.Supp. 762, 764 the 
asserted “special account” was opened by the debtor in reorganization 
prior to the filing of the reorganization petition; in Commercial National 
Bank of Independence, Kan. v. Stockyards Loan Co., 8 Cir., 1926, 16 
F.2d 911, 916, certiorari denied 275 U.S. 547, 48 S.Ct. 84, 72 L.Ed. 418, 
there was no bankruptcy at all, and in In re Goll, D.C.N.Y. 1925, 8 F.2d 
101, the asserted “special account” of the bankrupt depositor was in- 
vaded by the bank prior to bankruptcy. 

“With an interested eye towards the Pennsylvania decisions,” the 
majority has cited two cases in support of its holding that the designa- 
tion “Special Machinery Account” did not put the bank in the instant 
case on notice of its restricted nature. 

It must be submitted that the cases cited, on analysis, afford little 
sustenance to the majority's view. 

In the first of these cases, Franklin Savings & Trust Co. of Pittsburgh 
v. Clark, 1925, 288 Pa. 212, 129 A. 56, it was ruled that funds in an 
account designated “John W. Garland, Special” were subject to set-off 
by the bank against Garland’s matured note, the Court holding (283 Pa. 
at page 219, 129 A. at page 58) that the designation “Special” was 


was asserted by the lending banks against the bank accounts of the assignment 
trustees and not against the bank account of the bankruptcy trustee. 

The majority has also cited (footnote 3) Lebanon Iron Co. v. Donnelly & Co., 
D.C.E.D.Pa.1928, 29 F.2d 411, where a bank was permitted to set-off bankruptcy 
receivers’ deposits against loans made on authorized receivers’ certificates. With 
respect to that case it must be pointed out that the District Court’s opinion does not 
disclose that consideration was given to the set-off provision of Section 68 of the 
Bankruptcy Act. 

The majority’s citation of Durkee v. National Bank, 5 Cir., 1900, 102 F. 845, as 
being to the same effect as the Lebanon Iron Co. case is inapposite. The Durkee 
case did not involve the application of the Bankruptcy Act. The receivership there 
was in equity and not in bankruptcy. 

It may be stated parenthetically that in the Lebanon Iron Works case the District 
Court relied on Durkee v. National Bank, supra and Johns v. United Bank & Trust 
Co., supra, despite the fact that these two cases were inapposite to the issue there 
presented. 
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“insufficient [of itself] to put the bank on inquiry”, since “the word 
‘special’ has no particular significance, as trustee, administrator and the 
like.” (Emphasis supplied. ) 

The second of the Pennsylvania cases cited by the majority, Sherts v. 
Fulton National Bank of Lancaster, 1941, 342 Pa. 387, 21 A.2d 18, 19, 
held that the bank could not resort to an account “H. Edgar Sherts, 
Attorney” because the term “Attorney” was sufficient to put the bank 
on notice as to its restricted nature, but that the designation of a second 
account, “H. Edgar Sherts, Farm Account”, was not of a character suffi- 
cient to afford “notice” to the bank that the funds deposited in it “be- 
longed to someone other than the depositor”. 

Anent its holding that the term “Attorney” was sufficient to put the 
bank on notice the Court said (342 Pa. at page 339, 21 A. at page 19): 


“All the authorities agree that if a bank has knowledge, or 
notice of facts enough to put it upon inquiry, that the funds in a 
depositor’s account actually belong to a third person, it may not 
apply such funds to a debt owed to it by the depositor individual- 
ly .... The word ‘attorney’... clearly raises a presumption, 
when used in connection with a bank account, that the funds 
therein belong to some undisclosed principal, clients, or benefic- 
iaries.” 
And at page 340 of 342 Pa., at page 20 of 21 A.: 

“, .. It is sufficient that the bank have knowledge that a fidu- 
ciary relation exists; it is not necessary that it know the identity 
of the beneficiaries.” 


I do not agree with the majority’s view that the designation “Farm 
Account” bears “a close similarity to the marking of the account before 
us” [Special Machinery Account] having in mind that preceding the latter 
description was the phrasing “Morton Q. Klein and William East, Re- 
ceivers”. 

It may be noted parenthetically, that the bank in this case was 
denied recourse to the “Farm Account” on the finding below that the 
funds in it belong to Sherts’ clients. 

In an earlier Pennsylvania case, Franklin Trust Co. of Philadelphia, 
1935, 319 Pa. 367, 179 A. 592, the Pennsylvania Supreme Court held 
to be inviolate accounts captioned “Insurance Account” and “Agency 
Account”. In Trestrail v. Johnson, 1929, 298 Pa. 388, 396, 148 A. 498, 
not cited by the majority, it was held that accounts designated “Thomas 
W. Allison, Sheriff’ could not be invaded. These two cases were decided 
after Franklin Savings & Trust Co. v. Clark, supra, cited by the majority. 

In Ryan Brothers, Inc. v. Curwensville State Bank, 1955, 382 Pa. 248, 
114 A.2d 178, the Sherts and Franklin Trust Co. cases were cited with 
approval, and their doctrines reaffirmed. 
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With respect to them, the Court said (382 Pa. at page 254, 114 A.2d 
at page 181): 


“In . . . Franklin Trust Co. of Philadelphia . . . it was held 
that a bank may not set off against a debt due it by a depositor, 
individually, deposits in accounts in the name of the depositor 
with special designations added where the funds represented by 
such deposits are in fact the property of third persons. It was 
there directly held that this is so even though the bank has no 
knowledge, beyond the special designations of the accounts, of 
any facts indicating the nature of the depositor’s business or the 
nature of the funds contained in the accounts. In the Sherts case, 
supra, it was specifically remarked that in the Franklin Trust Co. 
case we had ranged ourselves definitely with those jurisdictions 
which have adopted the so-called ‘equitable rule’ there followed. 
See, also, Witherow v. Weaver, 337 Pa. 488, 491, 12 A.2d 92.” 


The foregoing makes it clear that the majority’s reliance, and that 
of the Referee and the District Court, on Franklin Savings & Trust Co. 
v. Clark, and Sherts v. Fulton National Bank of Lancaster, supra, was 
not justified. 

It supports the view expressed at the outset of this dissent that even 
though the designation “Special Machinery Account” was not sufficient 
to put the bank on inquiry, and even though it was without knowledge 
that someone other than the Receivers had an interest in the account, 
that such other interest, if it existed, precluded the bank from appro- 
priating the funds in the “Special Machinery Account.” 

In the instant case the account in question consisted of funds realized 
from the sale by the Receivers of machinery and equipment which had 
been distrained by the bankrupt’s landlord and the account was to be 
kept intact until the bankruptcy court determined the validity of the 
landlord’s lien. Under the general “equitable rule” if the landlord were 
entitled to the funds in the account in question the bank could not resort 
to it. Here the bank was permitted, in disregard of the “equitable rule” 
to resort to the account before judicial determination of the issue of its 
ownership by the landlord. 

The “equitable rule” which prevails in Pennsylvania has been sub- 
scribed to by federal courts time and again. Prudence Realization Cor- 
poration v. Geist, supra; Pepper v. Litton, 1939, 308 U.S. 295, 60 S.Ct. 
238, 84 L.Ed. 281; Cumberland Glass Mfg. Co. v. DeWitt, 1915, 237 U.S. 
447, 455, 456, 35 S.Ct. 636, 59 L.Ed. 1042; In re Potts, 6 Cir., 1944, 142 
F.2d 883, 887, certiorari denied 324 U.S. 868, 65 S.Ct. 910, 89 L.Ed. 1428; 
Inter-State National Bank of Kansas City v. Luther, 10 Cir., 1955, 221 
F.2d 382, 389, certiorari granted 350 U.S. 810, 76 S.Ct. 77, 100 L.Ed. 726, 
certiorari dismissed by stipulation, 350 U.S. 944, 76 S.Ct. 297, 100 L.Ed. 
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828; First National Bank of Portland v. Dudley, 9 Cir., 1956, 231 F.2d 
396, 401, 402. 

There is still another aspect to this situation which deserves noting 
in applying equitable principles. 

In the instant case, where the bank resorted to the balance in the 
“Special Machinery Account”, even the most cursory scrutiny discloses 
this situation: 

The bank knew it was dealing with Receivers in bankruptcy with 
respect to their General Account which was designated “Receivers Ac- 
count”. It must be held to have knowledge that Receivers under the 
Bankruptcy Act may not borrow money without prior authorization by 
the bankruptcy court. Here the bank, by knowingly permitting repeated 
and increasing overdrafts by the Receivers, was in substance lending 
the Receivers money without prior authorization by the bankruptcy 
court. With respect to these overdrafts the record establishes that the 
Receivers’ General Account which was opened March 28, 1957 had an 
overdraft of $1,795.09 on May 29, 1957; overdrafts in June, 1957 ranging 
from $1,960.27 on June 11 to $11,862.72 on June 28; and the culminating 
overdraft of $17,281.38 on July 8, 1957 which was “satisfied” by the appro- 
priation by the bank on that date of $17,281.38 of the funds in the 
“Special Machinery Account”. 

That the bank was at all times aware of the overdrafts is evident 
from this testimony by Smedley (assistant treasurer): 

“I had been watching the overdrafts in the general account.” 

The sum total of the foregoing is that the bank knowingly made loans, 
via the overdrafts, to the Receivers in the absence of authorization for 
such loans by the bankruptcy court, and in the application of the “equita- 
ble rule” prevailing in deposit set-off situations, should not be permitted 
to resort to the “Special Machinery Account”, which, irrespective of the 
issue of notice by reason of its designation, or lack of specific notice to 
the bank of the nature of that Account, was created pursuant to Court 
order relegating “to the fund realized from the sale” the machinery liens 
asserted by the bankrupt’s landlord. 

Finally, as to the point that the record establishes as “clearly erro- 
neous” the Referee’s fact-findings, (affirmed by the District Court) that 
the bank “had no knowledge that the Receivers could not use the account 
designated “Special Machinery Account’ for general purposes”, and that 
“Girard [bank] had no knowledge that any person other than the Re- 
ceivers had an interest in or lien against said account”: 

At the hearing before the Referee, Morton Q. Klein, one of the Re- 
ceivers of the bankrupt estate, testified that at the time of the opening 
of the “Special Machinery Account” he advised William J. Smedley, 
assistant treasurer of the Girard Trust Corn Exchange Bank, in charge 
of “customer relations”, of the restricted nature of the account under 
the bankruptcy court’s restrictive order. 
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Klein’s testimony was explicit on that score as appears from the fol- 
lowing excerpt from the Notes of Testimony taken during the hearing 
before the Referee on April 30, 1958:* 


“... L opened all my accounts with Mr. Smedley. I told him 
it was a special machinery account; it will be an inactive account; 
it will not be used for the simple reason that the Court will not 
permit us to use that money on account of the distraint for rent 
at the Adams and Leiper property ... .” 


In response to this question: “Did Mr. Smedley make any comment at 
the time that the account was being opened?” Klein testified: 


“I mentioned the fact that it was opened as a Special Ma- 
chinery Account because I am not permitted to use the money. . . . 

“I think he [Smedley] said, “Why can’t you use it?” or some- 
thing like that. I said, ‘Because we have a Court order. We 
can't use the money. It is a Special Machinery Account, un- 
touchable.’” 


Smedley, on direct examination, testified that he had known Klein 
for “probably twenty years” as a customer of the bank and that he had 
opened accounts for him during that period. He also testified that he 
handled the opening of the bankruptcy estate’s general account on March 
28, 1957 and the “Special Machinery Account” on May 18, 1957, and 
that he was “fully familiar with the operation of those two accounts.” 

On the score of Klein’s testimony that he had advised him of the 
restricted nature of the “Special Machinery Account” at the time of its 
opening, Smedley did not deny or challenge it but merely said that he 
didn’t “remember” or “recall” notice of the restriction. 

On direct examination by the bank’s counsel, Smedley was asked this 
question: 


“Now at the time this account was opened, Mr. Smedley, did 
Mr. Klein refer to any decree that had been entered by the Court 
in which the Court restricted the use of these funds so that they 
could not be used until further order of the Court?” 

Smedley’s reply to this question was: 

“I don’t remember.” 

Again, when asked by the bank’s counsel: 

“Do you recall whether you were ever notified by Mr. Klein 
or by anybody else that this account could not be used to take 
care of overdrafts from the general account?” 


Smedley’s answer was: 


4 Notes of Testimony, pages 8 and 9. 
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“I don’t recall.” 


It is apparent from the foregoing that Smedley’s testimony was non- 
negating as far as Klein’s testimony was concerned and afforded no 
basis whatsoever for the Referee’s curious conclusion that it raised “a 
basic factual dispute” on the issue as to whether Klein had advised 
Smedley of the restricted nature of the “Special Machinery Account”. 
The Referee resolved the asserted “basic factual dispute” by making 
the fact-finding “that the restriction on this Special Machinery Account 
was not brought to the Bank’s attention”, and “that the Bank was with- 
out knowledge of the fact that third persons had an interest in the fund 
of the depositor.” 

Throwing light on the “reasons” which motivated his rejection of 
Klein’s testimony is this illuminating statement in the Referee’s “Opinion 
and Order Sur Petition.” 

Said the Referee: 


“... The question could rightly be asked—is Mr. Klein trying 
to protect himself, would he be responsible to the Bank in the 
question of a surcharge upon his bond, is he attempting to protect 
his own position from a review of the entire evidence in this case?” 


With respect to the question posed by the Referee it can only be 
said that if Klein sought to protect himself from responsibility to the 
bank for his overdrafts on his General Account it would have been to 
his advantage not to have testified that he had advised Smedley of the 
restricted nature of the “Special Machinery Account” because there 
would not then have been raised any question as to the bank’s right to 
invade it, and the bank having recouped the overdraft in the General 
Account would have had no claim to assert against Klein, assuming 
arguendo that the overdraft would in any event have given rise to a 
claim against Klein. The Referee’s inference in his posed question that 
the bank could have sought a surcharge against Klein “upon his bond” 
for the overdrafts is to say the least, baffling, since his bond did not run 
to the bank but to the benefit of the bankruptcy estate. 

What has been said makes it clear that the Referee’s stated fact- 
findings were “clearly erroneous” and their adoption by the District Court 
is in the same category. That being so, this Court should reverse the 
District Court’s “Order”. 

There remains this to be said. 

The District Court by permitting the bank to set-off the $17,281.38 
overdraft in the Receivers’ General Account against the “Special Ma- 
chinery Account” deposit was according to the bank a lien status which 
it would not have had under the Bankruptcy Act had it in fact been duly 
authorized by the Bankruptcy Court to make a $17,281.38 loan to the 
Receivers. Under Section 64, sub. a(1) of the Bankruptcy Act court- 
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authorized loans made to receivers to finance their operations are in the 
category of “the actual and necessary costs and expenses of preserving 
the estate” and are accorded first priority as an “expense of administra- 
tion”.® Here the bank, despite the fact that its overdrafts—over an 
extended period and in large amounts — were not authorized by the 
Bankruptcy Court, emerges, by reason of the District Court’s action, in 
the status of a lien holder rather than a first priority claimant. This 
despite the fact that borrowings by a receiver or trustee not authorized 
by the Bankruptcy Court are not a charge upon the bankruptcy estate. 
Amick v. Hotz, 8 Cir., 1939, 101 F.2d 311, certiorari denied 307 U.S. 637, 
59 S.Ct. 1033, 83 L.Ed. 1518; Standard Capital Corporation v. Saper, 2 
Cir., 1940, 115 F.2d 388. 


For the reasons stated I would reverse the Order of the District Court. 

Chief Judge BIGGS concurs in this opinion. 

Judge HASTIE is persuaded by and joins in this dissent on all of 
the grounds stated above, except that he does not believe that the findings 
of the Referee are clearly erroneous. 


5In re Delaware Hosiery Mills, 3 Cir., 1958, 202 F.2d 951, 952, 953; In re 
Columbia Ribbon Co., 3 Cir., 1941, 117 F.2d 999, 1002. 


FEDERAL RESERVE BOARD APPROVES ACQUISITION OF BANK 
STOCK DESPITE OBJECTION BY DEPARTMENT OF JUSTICE 


The Board of Governors of the Federal Reserve System has 
approved the application of the Bank Stock Corporation of Mil- 
waukee to acquire 80% or more of the stock of the Bank of Com- 
merce of Milwaukee. The Acting Commissioner of Banks for 
Wisconsin has recommended approval of the application and, 
despite the assertion by the Department of Justice that there is a 
reasonable probability that the transaction will lessen competi- 
tion in violation of Section 7 of the Clayton Act, the 
Board has given its approval. Its decision was based on the 
determination that the bank being acquired by the holding com- 
pany is relatively small, that the proposed acquisition will not 
significantly lessen competition and that there will be adequate 
alternative banking sources in the area after the transaction. 
Some 80% of commercial bank deposits in the Milwaukee area 
are controlled by three bank holding companies of which the 
Bank Stock Corporation is the second in size. 
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Intent of Fraudulent Rather Than Innocent 
Signer of Check Determines Whether Payee 
is “Fictitious” 








Section 9(3) of the Uniform Negotiable Instruments Law 
provides that an instrument is payable to bearer when it is pay- 
ble to the order of a fictitious or nonexistent person, and such 
fact is known to the person making it so payable. 

In an action brought by a drawer against various banks for 
the amount of several hundred checks paid over a three year 
period, the banks urged that the checks were bearer instruments 
and that, therefore there had been no forgeries of the payees 
endorsements. 

The drawer had authorized its checks to be paid upon the 
joint signatures of its payroll clerk and its comptroller. The 
clerk made the checks payable to former employees and, after 
signing them, procured the signature of the comptroller who 
was unaware of the fraudulent scheme. The clerk then endorsed 
the names of the payees and collected the proceeds of the 
checks. 

It is well established that real persons may be “fictitious” if 
the person making the check so payable intended that the payee 
have no interest in it. Thus the issue was posed—was it the 
intent of the faithless clerk or the intent of the innocent comp- 
troller which governed. 

After a discussion of the cases the court decided to follow 
the majority rule that where there are multiple signers, the per- 
fidy of the fraudulent signer governs intent. Since the faithless 
clerk did not intend that the named payees have any interest in 
the checks the court deemed them to be bearer instruments and 
held for the banks. Dorsey v. Houston National Bank, Court 
of Civil Appeals of Texas, 338 S.W.2d 540. The opinion of the 
court follows: 
































WILSON, J.—Appellants sought recovery against appellee banks for 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 587. 
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the amount of several hundred checks paid by the banks over a three 
year period under forged endorsements. The controlling question is 
whether the checks were bearer instruments under Sec. 9, subd. 3 of 
the Uniform Negotiable Instruments Act, Art. 5932, Vernon’s Ann.Civ. 
Stats. It is of first impression in Texas. 

Appellants authorized its checks to be paid, for our purposes, on the 
joint signatures of its payroll clerk and comptroller. The clerk, who 
was authorized to sign the checks, made them payable to former em- 
ployees, and after signing them, procured the signature of the comp- 
troller, who was unaware of the fraudulent scheme; forged the endorse- 
ment of the payee, cashed the checks and converted the proceeds. No 
person connected with appellant other than the faithless clerk, was aware 
that the payees had no right to the checks or the proceeds. The court 
disregarded the jury verdict, including findings that appellants’ negligence 
proximately caused the loss; and rendered judgment for appellees on the 
ground the instruments, although nominally payable to order of the 
payees, were bearer instruments as a matter of law. The effect of ap- 
pellants’ points is to challenge this conclusion. 

The material language of the statute is, “The instrument is payable 
to bearer: . . . 3. when it is payable to the order of a fictitious or non- 
existing person, and such fact is known to the person making it so pay- 
able”. 

That payees, who are real persons actually in existence, may be “fic- 
titious” persons under this subsection is too well settled to require com- 
ment. The intention of the person making the checks “so payable” that 
the payees have no interest in the instrument, is determinative. 118 
A.L.R. 25; 10 C.J.S. Bills and Notes § 129, p. 581; 7 Am.Jur., Sec. 97, p. 
840; Britton, Bills and Notes (1943) Sec. 149, pps. 696-702. This case 
turns on a determination of who is “the person making it so payable.” 
If it is the false clerk, the solution is simple, and the judgment is cor- 
rect; if it is the innocent comptroller whose joint signature was re- 
quired, the problem is more complex. 

We have examined each of the cases relied on by appellants as sup- 
porting their contention that the knowledge and intent of the fraudulent 
employee does not govern. These cases, with one exception, fall into 
two categories: (1) those in which the fraudulent agent did not sign the 
instrument for the drawer, and (2) those in which he was not authorized 
to sign the instruments. Cases in each category must be excluded in 
considering the question.' In the first class of cases, the agent is ob- 
viously not the “person making” the instrument so payable. Such are 
those cited in 10 C.J.S. Bills and Notes § 129, p. 580, n. 76, 77. In Liberty 
Mut. Ins. Co. v. First Nat. Bank in Dallas, 151 Tex. 12, 245 S.W.2d 237, 


1 Decisions from states which have adopted the A. B. A. and American Law 
Institute Amendment are necessarily excluded (see 2 Paton, Dig.1867 and Sup- 
plement), as well as those cases in which the drawer’s signature is forged or unau- 
thorized. As to the latter situation, see Sec. 23 of the Uniform Act. 
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the fraudulent agent did not sign the checks. The employee who did 
sign was innocent. The Supreme Court clearly held the fradulent non- 
signing agent was not “the person” making the check “so payable” and 
rejected the theory that the subservient signer who followed his orders 
was a mere automation. In the second class of cases, absence of authority 
is uniformly held to preclude imputing knowledge or intent to the prin- 
cipal—the nominal maker or drawer. The most discriminating recent 
analysis of these two lines of cases is that contained in 74 A.L.R. 822, 
and 118 A.L.R. 38-44. 


The one exception cited, and the only one our research has produced, 
is Portland Postal Employees Credit Union v. U. S. Nat. Bank of Port- 
land, 1943, 171 Or. 40, 135 P.2d 467, 136 P.2d 259. It is in point, and 
supports appellants’ position. 


Opposing this holding, where the knowledge is that of only one 
signer and other required signers are ignorant, are the cases of Good- 
year Tire & Rubber Co. of Cal. v. Wells Fargo Bank, 1934, 1 Cal.App.2d 
694, 37 P.2d 483; Globe Indemnity Co. v. First Nat. Bank, Mo.App.1939, 
133 S.W.2d 1066; Pannonia Bldg. & Loan Ass’n v. West Side Trust Co., 
1919, 93 N.J.Law 377, 108 A. 240; P. & G. Card & Paper Co. v. Fifth 
Nat. Bank, Sup.1918, 172 N.Y.S. 688; National Surety Corp. v. Federal 
Reserve Bank, 1936, 161 Misc. 304, 292 N.Y.S. 607, affirmed 250 App.Div. 
754, 296 N.Y.S. 240; Noel v. Security Bank of Chicago, 1911, 163 Ill.App. 
82; Bourne v. Maryland Cas. Co., 1937, 185 S.C. 1, 192 S.E. 605, 118 A.L.R. 
1; Pennsylvania Co. for Ins., etc. v. Federal Reserve Bank, D.C.Pa.1939, 
30 F.Supp. 982. They support the rule that the knowledge of the fraudu- 
lent signer governs. This rule has been questioned by one authoritative 
text writer. It has been acclaimed for varying reasons in law review 
comments.? 


































If the payroll clerk had been the sole signer of the checks, the prob- 
lem would be relatively simple. It is now almost uniformly held that 
the knowledge and intent of the signer controls, where he is authorized 
to sign checks. Fifth and Sixth Decennial Digests, Bills and Notes, 
6; Britton, Bills and Notes, Sec. 149, p. 699; Beutel’s Brannan’s N.L.L. 
(1948) 328; 74 A.L.R. 823; 118 A.L.R. 39; 146 A.L.R. 844; 17 La.L.Rev. 
(1957) 462; and see Liberty Mut. Ins. Co. v. First Nat. Bank in Dallas, 
supra [151 Tex. 12, 245 S.W.2d 239], where it was found unnecessary to 
decide the question, but where it was said “perhaps the weight of 
authority supports” this view. The clear weight of authority likewise 














2 Britton, Bills and Notes (1943) Sec. 150, p. 713, where the “dominant actor” 
test is criticized for uncertainty. 

317 La.L.Rev. (1957) 457, 462; 30 N.D.L.Rev. 149; 30 N.D.L.Rev. 247; 2 St. 
L.U.L.J. 193; and see 22 U.Cinc.L.Rev. 219; 3 Vanderbilt L.Rev. 109; 8 Wash. & 
Lee L.Rev. 48; 4 Baylor L.Rev. 356, 360; 12 S.W.L.J. 250 (1958); 49 Mich.L.Rev. 
1216; 32 Tulane L.Rev. 133; 72 S.A.L.J., 238, 424. 
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establishes the rule that where there are multiple signers, the perfidy 
of the fraudulent signer governs intent. As said in the Federal Reserve 
Bank case, above, the Oregon decision to the contrary “seems to stand 
alone.” ‘ 


We think the majority rule has overwhelming support in reason: (1) 
As between two innocent parties, the loss should fall on the principal, 
who has placed a fraudulent agent in a position to cause loss. (2) The 
nominal maker, and his innocent co-signing agent are invariably ignor- 
ant that the payee is fictitious. Any other construction would make 
Sec. 9, subd. 3 meaningless and futile. (3) The faithless payroll clerk, 
in this instance at least, is the initiating agency who activated, engineered, 
directed and conducted the physical creation of the checks from their 
inception. From him they emanated. The comptroller would never 
have made the checks alone, and although his signature was required 
to give the checks validity, the clerk, indeed, was the person “making” 
the checks payable to a fictitious payee. (4) A rule which would make 
the order in time of signatures controlling, would be artificial and 
arbitrary, making loss fall by chance or the whim of the principal. (5) 
The Oregon rule would enable the principal to shift his loss by simple 
expedients, such as having one signer sign checks in blank, this depriving 
the innocent co-signer of power to entertain knowledge or intent. (6) 
The employer would invariably be expected to deny knowledge, and in 
fact, would ordinarily have no specific subjective intent with reference 
to checks. The only definite intent is that of the fraudulent employee. (7) 
The knowledge of the guilty clerk is the knowledge of the principal, re- 
gardless of the fact that such knowledge is diluted by ignorance of a 
co-signer. (8) In this instance, the dual signatures were required by the 
principal for its own protection. That safeguard failed, and one who 
had no part in the requirement should not suffer because of the failure. 
(9) Any other rule would impose an insuperable burden on the drawee. 
The nominal maker’s faithless agent has at least some knowledge in 
fact. The drawee has none. (10) A significant and dominant purpose 
of the statute was to make negotiable, and facilitate the handling with 
impunity, of bills which would otherwise be difficult or impossible of 
negotiation. That construction should be given which effectuates this 
purpose. 

By logic and force of precedent the majority rule, in our opinion, is 
sound. We hold the checks were bearer instruments. The judgment is 
affirmed. 
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Bank Not Liable for Fall Suffered by Patron 
on Slippery Floor 


From time to time banks are sued for negligence by patrons 
who suffer injuries from falls in or about the bank premises. 
The Supreme Court of Michigan recently affirmed a judgment 
for the bank in a case which arose when a middle aged lady 
slipped and fell to the floor thereby breaking her foot. The 
patron upon entering the bank used the service table to fill out 
a deposit slip, transacted her business at the teller’s window, and 
then walked toward the door, when the accident occurred. It 
was her theory that the floor was made of a smooth and slippery 
material when it could have been constructed of a much safer 
material; and that it was so highly polished so as to be dangerous. 

In affirming a directed verdict for the bank, the court stated 
that the patron showed no “unusual condition” of the construc- 
tion or surface of the floor in the area of her fall and that she 
showed no variation of surface conditions between the area of 
her fall and other portions of the floor over which she had 
walked and others were walking. Yearsley v. City Bank, Sup- 
reme Court of Michigan, 106 N.W.2d 162. The opinion of the 
court follows: 


PER CURIAM. 

Plaintiff, “a middle-aged lady,” entered the Oak Park branch of the 
defendant bank to transact business. She walked to a service table, 
where she filled out a deposit slip. She then walked to a teller’s window. 
Her business having been transacted, plaintiff turned and walked some 
12 to 15 steps toward the doorway; intending to leave the bank. At this 
point she slipped and fell, suffering a fractured foot. 

Suing the bank for negligence, plaintiff charged such negligence as 
follows: 

“4, That the said defendant corporation did fail in its duty to 
maintain such reasonably safe conditions at the aforementioned 
branch bank locted at 13701 Nine Mile Road, Oak Park, Michigan 
by 

“(a) Using as a basic material on its floors in the above men- 
tioned building, a foreign and exotic material which was and is 
extremely smooth and glossy, when it knew or ought to have 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition )§ 930. 





iS 


it 
y 


it 
id 
It 


er 
1S. 
ad 
C- 


he 


ad 


ip- 
he 


the 
ole, 
ow. 
me 
this 


> as 


w we , 


NEGLIGENCE 159 


known that there were and are several materials as readily or more 
readily available which would have provided a much safer flooring 
material, and that said defendant corporation did fail to use such 
safer materials when it knew or ought to have known that such 
flooring materials created a latent and potential, though totally un- 
necessary danger to the general public, including plaintiff, who 
would be using and walking upon the above mentioned floors, thus 
maintaining a dangerous instrumentality. 

“(b) In negligently selecting and retaining employees who 
would polish or allow to be polished the above mentioned flooring 
materials to such an extent that the said floors became extremely 
glossy, slippery and dangerous to the general public and customers 
which defendant corporation knew would traverse said floors, 
thereby creating or allowing to be created a dangerous nuisance.” 


Her counsel outlines the claimed proof of negligence thus: 


“Up to the time she fell, Mrs. Yearsley had made only casual 
observation of the condition of the floor, watching only where she 
was going. After falling, she observed the floor to be very slippery, 
shiny, and highly polished. Both she and her son testified, to this 
effect, as to the condition of the floor.” 


At close of the proofs the trial judge directed a verdict for defendant, 
holding that there was no proof of negligence as charged. Plaintiff, ap- 
pealing, relies particularly on certain language appearing in Hulett 
v. Great A. & P. Tea Co., 299 Mich. 59, 299 N.W. 807, specifically that 
portion of the opinion which appears on pages 66 and 67 of the report. 
She emphasizes the quotation from Galarno v. Great A. & P. Tea Co., 260 
Mich. 113, 244 N.W. 250 (quoted in the margin), and argues for reversal 
this way: 


“Change the word ‘oiled’ to ‘polished’ and you have exactly the 
same situation in the case at bar as in the Hulett and Galarno cases. 
Plaintiff's testimony is that the floor was so highly polished that it 
caused her to slip and fall. Whether the floor was improperly 
polished, whether there was an unusual condition and whether the 
polishing was done in a proper manner is clearly a question for the 
jury. 


Judge Fitzgerald was right in holding that plaintiff showed no unusual 
condition of the construction or surface of the floor in the area of her fall; 


1“Conceding that it is not negligence per se to have an oiled floor in a store 
(Narregang v. Great Atlantic & Pacific Tea Co., 224 Mich. 178, 194 N.W. 410) or 
to apply oil to a floor if it is done in a proper manner so it is not in different condition 
from that usual with oiled floors, there is evidence here of an unusual condition, such 
an accumulation of oil where plaintiff fell as to ruin not only her outer garments 
but her underclothing as well. This is evidence of negligence and sustains the 
verdict.” 
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also that she showed no variation of surface conditions as between such 
area and other portions of the public quarters of the bank over which 
she had walked and others were walking. The case is governed by views 
recorded in Bisceglia v. Cunningham Drug Stores, 350 Mich. 159, 162, 
85 N.W.2d 91 and Nash v. Lewis, 352 Mich. 488, 90 N.W.2d 480. 


The proof established only that plaintiff suffered the misfortune of an 
accident. Always, in these cases, the plaintiff bears the burden of prov- 
ing some actionable element of the negligence charged by him against 
the defendant. If there was an “unusual condition” which caused plain- 
tiffs fall, she could and should have proved it. She did not. 


Judgment affirmed, with costs to defendant. 


FRB RULES ON ACQUISITION BY BANK HOLDING COMPANY 
OF SMALL BUSINESS INVESTMENT COMPANY STOCK 


The Board of Governors of the Federal Reserve System has 
considered the question of whether, in view of the amendment 
of June 11, 1960, to Section 302(b) of the Small Business Invest- 
ment Act, the total amount that may be invested in a small busi- 
ness company by a bank holding company and its subsidiary 
banks is limited to one per cent of the capital and surplus of 
the holding company. The Board ruled that the amendment to 
the Small Business Investment Act did not change the require- 
ment indicated by Section 4(c)(4) of the Bank Holding Com- 
pany Act and that consequently a bank holding company to- 
gether with its subsidiaries could not own stock in a small busi- 
ness investment company in an amount to exceed one per cent 


of the holding company’s capital and surplus. 





BANKING BRIEFS 


Digest of current decisions and reports 
in the field of commercial banking 


Parol Evidence Inadmissible to Vary Terms of Note 
Deuchler and Company v. Hampton, St. Louis Court of Appeals, 339 S.W. 2d 499 


Where maker of note testified that he signed note after being told 
note was only a memorandum of an existing open account and would 
not be considered a note, such evidence was inadmissible because it 
contradicted or varied the terms of the note and, since maker knew that 
he had in fact signed a note, there was no fraud. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 478. 


Co-Maker Not Relieved of Liability Where Signature of 
Second Co-Maker Not Obtained 


First National City Bank of New York v. Folsom, Supreme Court, 
New York County, 206 N.Y. Supp. 2d 950 


Bank entitled to summary judgment in suit on note against co-maker 
although bank filled in blanks as to date and amount without co-maker’s 
knowledge. Co-maker not relieved of liability although bank did not 
procure signature of additional co-maker where there was a blank space 
on the note for such signature and where it was co-maker’s understanding 
that another co-maker would sign since, as a matter of law, the signature 
of an additional co-maker was not a condition precedent to his liability. 
For similar decisions see B.L.J. Digest (Fifth Edition) § 831. 


One Who Assents and Becomes Party to Assignment for 
Benefit of Creditors Barred from Inconsistent Remedies 


Reynolds v. Burns, Supreme Court of Illinois, 170 N.E. 2d 122 


While retention of a use or benefit by a person making an assignment 
of his property for the benefit of creditors may invalidate the assignment, 
one who has assented and becomes a party to the assignment cannot 
attack it or pursue inconsistent remedies even though the assignment may 
be void or voidable as to other persons. For similar decisions see B.L.]. 
Digest (Fifth Edition) § 95.7. 
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Payee Not Entitled to Punitive Damages Where Drawer 
Intended to Stop Payment at Time of Delivery 


McDonough v. Zamora, Court of Civil Appeals of Texas, 338 S.W. 2d 507 


Where drawer at time he delivered checks intended to stop payment 
of them and where payee later brought action on checks against drawer, 
payee was not entitled to punitive damages. For similar decisions see 
B.L.J. Digest (Fifth Edition) § 364. 


Joint Payee Who Incurred No Legal Expense Not Entitled to 
Any Portion of Attorney’s Fee 


Kuper v. Schmidt, Supreme Court of Texas, 338 S.W. 2d 948 


Usual attorney’s fee clause is in nature of contract of indemnity and, 
if defendant questions reasonableness of stipulated fee, holders of note 
will be limited to an amount which is reasonable and may be denied any 
recovery at all for attorney’s fees where no expense has been incurred as 
a result of the default. Where one joint payee incurred none of the legal 
expense in prosecuting lawsuit on note she was entitled, therefore, to 
none of the attorney’s fees stipulated for in note. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 111. 


Certiorari Denied in Santa Monica Bank v. SEC 


The United States District Court for the Southern District of New 
York recently enjoined the sale of pledged stock by a bank as violation 
of the Securities Act of 1983 (77 B.L.J. 204). This decision was affirmed 
by the Court of Appeals for the Second Circuit (77 B.L.J. 1020). On 
October 10, 1960 the bank’s petition to the United States Supreme Court 
for a writ of certiorari to review the Second Circuit’s determination was 
denied. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as re- 
ported from state capitals and municipalities throughout the nation, in- 
clude the following: 


ALABAMA: Governor Patterson asserted that the state attorney gen- 
eral’s office had handed down an “incorrect” opinion interpreting what 
interest rates may be charged under one section of Alabama’s new small 
loan law. 

“We do not intend to follow the opinion—we do not intend to place any 
interpretation on the law which would favor loan operators,” the gover- 
nor told a press conference. 

The attorney general’s opinion to which the governor referred was 
handed down several weeks earlier and was followed by two supple- 
mentary letters on a question relating to loans of $75 or less. 

Patterson said the opinions “could be construed in a way that would 
authorize far more interest on loans than intended by the legislature.” 

The governor said the law allows $1 for each $5 borrowed to be col- 
lected in interest, making a total of $6 to be repaid every 15 days. The 
law allows additional interest of 3 per cent as a late charge, but that 
charge can be collected only once. 

The attorney general’s opinion, Patterson said, could be construed as 
allowing an additional $1 late charge every 15 days. 

Attorney General MacDonald Gallion earlier had said the opinion 
was intended to be construed that way. He said the opinion intended 
to allow a $1 late charge for every $5 borrowed. 

Contending that the law said nothing about a $1 late charge, the 
governor declared that “the law is clear and unambiguous.” 

“We are serving notice today on all loan operators of our position,” 
Patterson said. 

When questioned as to the effect of his order, Patterson said that any 
loan operator who disregards the governor's interpretation of the law 
would be subject to court injunction and possible criminal penalty. 


CALIFORNIA: Strengthening of California’s Unruh Act, which reg- 
ulates installment selling was advocated at a recent meeting of State 
Consumer Counsel Helen E. Nelson in Sacramento with law enforcement 
officials representing virtually every section of the state. 
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One proposal would make wilful violation of the act a misdemeanor. 
The law now has no penalty provision. 

Revision of the act to provide greater control over sales made under 
the so-called referral system also may be sought. This system involves 
principally door-to-door salesmen who promise a bonus of cash or mer- 
chandise for the names of friends who may become customers. 

It was suggested that the law be amended to require that such agree- 
ments be made a part of the sales contract or the contract would be null 
and void. 


MARYLAND: A Maryland State Legislative Council committee 
scheduled a hearing for Jan. 10 in Annapolis on proposed legislation to 
bring all merchants doing business in the state on an installment basis, 
including revolving credit plans within the regulatory authority of the 
state administrator of loan laws. 

Members of the committee, headed by Senator Joseph A. Bertorelli 
of Baltimore, felt that industry spokesmen should have the opportunity 
to make their views known before final action was taken on the proposal. 

Divergent views as to the present legal status of revolving credit 
plans in Maryland have been expressed by John W. Dallam, deputy 
state administrator of loan laws, and Joseph Kaufman, assistant state 
attorney general advising the Bertorelli committee. 

Dallam has held that revolving credit plans are illegal under Mary- 
land law, while Kaufman contended that the courts have held these 
plans are not illegal but do not meet the qualifications for licensing under 
existing state small loan or sales finance regulatory laws. 

Dallam contends that while state law requires lending firms to take 
out a license from his agency if they charge more than 6 per cent in- 
terest, the revolving credit plans do not have to do this because they 
do not hold title to the purchased item. 


MASSACHUSETTS: A Massachusetts legislative proposal, spon- 
sored by Rep. James A. Kelly, Jr. of Oxford, would establish a state 
usury law limiting interest rates at 6 per cent simple per year. 

Under the measure, the maximum interest would also include all 
sums paid by the borrower for brokerage, recording fees, commissions, 
services, extension of loan. 


NEW HAMPSHIRE: A proposal for an increase in the license fee 
for New Hampshire small loan companies from $50 to $200 annually was 
included in budget recommendations submitted to Governor Powell by 
State Bank Commissioner Harrison S. King. 

It also was urged that the law be revised to transfer receipts from 
these fees to the State Banking Department instead of going into the 
state general fund, as at present. 
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Such action would increase the banking department's revenue and 
thus reduce the subsidy assessments imposed on the state’s financial in- 
stitutions to defray the department's operating costs. 


NORTH CAROLINA: A special meeting for further consideration 
of proposals for a new North Carolina small loan regulatory law was 
scheduled for Jan. 11 in Raleigh by the State Banking Commission. 

“We'll hear everybody who wants to be heard” on the proposed bill, 
it was announced by State Treasurer Edwin Gill. 

Representatives of North Carolina banks were expected to appear at 
the meeting and give their views on proposed small loan legislation draft- 
ed by State Banking Commissioner Ben Roberts. 

Small loan industry representatives told the banking commission at 
an earlier meeting that they agree with the propused legislation in 
principle but not with all the details. 


NORTH DAKOTA: Regulations promulgated by the North Dakota 
state examiner to implement the state’s new small loan regulatory act, 
which went into effect last summer, include a section on advertising 
which reads as follows: 

“(a) Licensees shall not advertise ‘No Co-Makers Required’, ‘No En- 
dorsers Required’, ‘Signature Only’ loans, ‘Loans Made on Your Plain 


Note’, ‘Lowest Cost’, or the like, unless such loans constitute a substan- 
tial volume of all loans made by licensees. 

“(b) Licensees shall not make reference in any form of advertising— 
newspapers, circulars, letters, radio, or other media—to “Low rates’, or 
‘Lowest rates’, or to indicate by direct or indirect means through such ex- 
pressions as “Low cost’, “Lower cost’, or ‘Easier to repay’ or by any device 
that the charges for a loan are low. 

“(c) Licensees may advertise ‘New Reduced Rates’, or ‘Reduced 
Rates’ or similar phrases for not more than 60 days after such changed 
rates are in effect. 

“(d) Advertisements referring to rates, costs or changes in any manner 
whatsoever must contain a complete statement of the monthly rates ap- 
plicable to all loans. Such rate statement must be uniform in type size 
and readily understandable by prospective borrowers. 

“(e) Licensee may indicate in advertising and otherwise that its 
business is ‘regulated’ or ‘examined’ or ‘licensed’ by the state. 

“(f) Licensees shall not state or suggest in any advertising in any 
manner that they will pay and discharge a loan which the prospective 
borrower has with another licensee. 

“(g) Licensees shall not advertise that they will make or agree to 
make loans at any place other than that named in the license. 

“(h) Licensees shall not advertise or offer any monetary inducement, 
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premiums, commission or anything of value by which persons will be 
encouraged to become borrowers. 

“(i) Licensees shall maintain at their office a scrapbook or other re- 
cord of all advertising material used in the state of North Dakota (in- 
cluding script of all radio broadcasts), for a period of two years from 
date of its use, and such scrapbook or other record to be available to 
examiners of the department. 

“(j) Licensee shall not state in any advertising that loans are made 
for a period in excess of 24!/, months.” 


PENNSYLVANIA: A ruling handed down by Pennsylvania Attor- 
ney General Anne X. Alpern held in effect that banks participating in 
revolving credit plans with retail stores are limited by law to 6 per cent 


interest but stores running similar plans without bank participation may 
charge all the traffic will bear. 


The ruling came in response to a request by State Banking Secretary 
Robert L. Meyers, Jr. It said that when a bank is in on the installment 
credit plan a “loan” is involved and the bank may not charge more than 
$6 per $100 per year collected in advance for amounts up to $3,500, or 
more than 6 per cent simple interest on amounts in excess of $5,000. 

However, when a store extends credit and requires a monthly interest 
charge based on the unpaid balance, state banking and usury laws do not 
apply, the attorney general said, because “Pennsylvania courts have con- 
sistently held that the carrying charge or interest charge on the sale of 
merchandise is not a charge for the loan or use of money.” 


RHODE ISLAND: In urging the enactment of a measure to create 
a State Consumer Council, Governor Notte, in his inaugural message to 
the Rhode Island legislature, said that the proposed agency's functions 
would include efforts to curb installment sales abuses. 


VIRGINIA: A proposal for the regulation of credit life, sickness and 
accident insurance was taken under consideration by the Virginia State 
Corporation Commission following a public hearing. 

The commission, which heretofore has not regulated this insurance 
field, asked that additional written statements be filed with it before 
Jan. 10. 

Two insurance writing groups told the commission at the hearing that 
they favored the proposal, with only one major exception. Promoting 
objection was a requirement to print a separate insurance certificate for 
each borrower showing the amount of the insurance and its terms. 

Jack Oglesby, representing the Old Dominion Life Insurance Co., 
said this would cause severe hardship because it would involve reprinting 
many policies and an “almost impossible task of hand stamping.” 

Charles Peters, representing the Life Insurance Association of Ameri- 
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ca, told the commission that such a printing task would drive the buyer’s 
insurance cost up. 

However, there was general agreement at the hearing that the credit 
insurance business had reached the point where regulation of the rates 
has become essential. 

John L. Tuttle, president of the Richmond Association of Life Under- 
writers and legislative chairman of the Virginia Association of Life 
Underwriters, said this view was taken by both organizations “only after 
long deliberation.” 

If abuses in the credit insurance field are not controlled on the state 
level, he declared, federal regulations will be inevitable. 


WISCONSIN: Proposals on protection of the buying public are being 
prepared at the direction of Governor Nelson for submission to the 1961 
Wisconsin legislature. 

The proposed legislation will include provisions on installment buy- 
ing, credit sales, and fair advertising. 


ASSOCIATED HOSPITAL SERVICE INELIGIBLE 
TO MAINTAIN SAVINGS ACCOUNT 


The Board of Governors of the Federal Reserve System has 
ruled that the Associated Hospital Service in a particular city 
is similar to other mutual insurance plans which the Board had 
previously held to be ineligible to maintain savings accounts 
in member banks. Application had been made to the Board 
on the basis that the Service is a nonprofit organization entitled 
to make a savings deposit which is defined under Section 
217.1(e) of Regulation Q as a fund deposited to the credit of 
an association operated “primarily for religious, philanthropic, 
charitable, educational, fraternal or other similar purposes and 
not operated for profit”. The Board ruled that even though 
the statute under which Associated Hospital Service is or- 
ganized declares that such associations are charitable, there was 
no indication that it in fact operated for charitable purposes. 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 


Codicil Bequest Not Exonerated from Tax Apportionment 
Estate of Leslie Harman, New York Surrogate's Court, New York County, 
November I1, 1960 

Decedent's will bequeathed the residue of his estate to his wife and 
for the benefit of his children, after providing certain specific bequests 
and devises. It also provided that the specific bequests and devises 
“shall not be in any manner reduced on account of . . . estate and in- 
' heritance taxes” by directing the payment thereof from his residuary 
estate. Decedent later executed a codicil adding a general legacy of 
$50,000. and providing that his will, as thus amended, was “confirmed, 
ratified, redeclared and republished”. Held: The legacy provided in 
the codicil must contribute to the payment of death taxes. 


Currency in Vault is Not Intangible Personal Property 

Harry R. Thomas v. Virginia, United States Supreme Court, November 21, 1960 

Decedent died a domiciliary of Virginia. At the time of his death, 
he owned United States currency physically located in a safe deposit box 
in The District of Columbia. The State of Virginia levied an inheritance 
tax on the ground that the currency was intangible personal property 
leaving a situs for tax purposes at the domicile of its owner. Held: The 
currency is tangible personal property with a situs for tax purposes in 
this instance at the place where physically located, and is not subject to 
Virginia inheritance tax. 


Procedure Set Forth for Estates With Interest in 
Closely Held Business 
Revenue Procedure 60-33, 1.R.B. 1960 - 50, p. 20 
The Internal Revenue Service has recently prescribed the procedure 
for election by executors and administrators to pay Federal estate taxes 
in installments under the authority of Section 6166 of the 1954 Code ap- 
plicable to interests in closely held businesses. The procdure generally 
provides for a conference with a representative in the office of the Dis- 
trict Director if it is felt that the election does not meet the Code require- 
ments, and that no notice will be sent where it is determined that the elec- 
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tion is proper. Of particular interest is the provision that the determina- 
tion in the District Director's office will be the final administrative deter- 
mination; no appeal to or review by the Appellate Division will be per- 
mitted. 


Bonds Redeemable for Estate Tax Payment Must be 
Valued at Par 
Bankers Trust Company, Executor, v. United States, United States Court of 
Appeals, Second Circuit, December 12, 1960 

A recent lower court decision that certain United States bonds, re- 
deemable at par in payment of Federal estate taxes, are properly valued 
for estate tax purposes at market, has been reversed on appeal. Held: 
The ability to use the bonds at par fifteen months after death is one of 
the “relevant” factors required to be considered under the estate tax 
regulations. Although this factor is one of the “elements of value” in- 
volved in the market quotation for the bonds, the market sales price does 

not reflect the “full” value “to the estate of the particular holder”. 


Inheritance Tax Assessed on Value at Date of Payment 
Opinion of the Attorney General, Maine, September 28, 1960 

The Maine Attorney General has recently ruled that, where a testa- 
mentary trust instrument provides for payments to beneficiaries of in- 
come and principal, and where, because of special circumstances, it is not 
feasible to compromise the inheritance taxes on the various interests, the 
payments of income and principal in excess of the beneficiary’s exemption 
will be assessed. In addition, upon termination of the trust, the inheri- 
tance tax will be assessed based upon the then value of the trust property, 
rather than its value at date of death. 


Income From Property Used to Pay Debts is Distributable 
to Trust Beneficiary 
Whitman v. Lincoln Bank and Trust Company, Court of Appeals, Kentucky, 
December, 2, 1960 
Decedent bequeathed her residuary estate in trust for the benefit of 
a niece and nephew. Her will provided that all debts, expenses, and 
taxes be paid out of her general estate as expenses of administration. 
Income was accumulated by the estate prior to the payment of the ex- 
penses of administration. Held: The income from property held to pay 
debts and expenses is properly treated as distributable to the bene- 
ficiaries of the residuary trust, and cannot be considered principal be- 
cause of the use later put to its source. 
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Widow's Aliowance Qualifies for Marital Deduction 


The First National Bank and Trust Company of Augusta v. United States, 
United States District Court, Southern District Georgia, November 3, 1960 
Decedent’s widow applied for and received an allowance from the 
estate for her support and maintenance for one year. Under then ex- 
isting Georgia law, there was no right to apply for the allowance if the 
widow died or remarried prior to filing the application. Held: The al- 
lowance qualifies for the Federal marital deduction. The limitation is 
in the nature of a procedural bar on the widow's right, and does not 
cause the interest to be a “terminable interest” within the meaning of 
the Internal Revenue Code. 


Authority to Advance Trust Funds for Taxes Did Not Impose 
Liability for Such Taxes 
Trust Company of Morris County v. John Nichols, et al, Superior Court of New Jersey, 
Chancery Division, Morris County, July 22, 1960 

Under the provisions of inter vivos trusts executed by a husband 
and wife, the trustee was “authorized to advance” out of the corpus, 
any sum requested by the legal representatives of the estates of either 
the husband or the wife, or both, for the payment of estate or inheritance 


taxes. Held: The provision, by employing the word “advance”, merely 
authorized the trustee in its discretion, and upon request, to transmit 
a sum of money that might be used in the payment of estate or in- 
heritance taxes; it created no liability on the part of the trust for the 
ultimate payment of any estate or inheritance tax, and gave the trustee 
no power or authority to assume any such liability. 


lowa Inheritance Tax Computed on Actual Value of 
Remainder Interest 
Estate of Frank B. Millard v. lowa State Tax Commission, 
Supreme Court of lowa, September 20, 1960 
An election had been made in the estate of decedent to defer the 
payment of inheritance tax on remainder interests until the death of 
the life tenant. The representatives of decedent’s estate argued that 
the tax payable at the time of the death of the life tenant should be 
measured by the value of the remainder interest at the time of the death 
of decedent. Held: Where the remaindermen have elected to postpone 
payment of the tax until the life tenant’s death, “in a sense they chose 
to gamble on whether the property would increase or diminish in value 
at the end of the life tenancy”. Therefore, the tax was properly com- 
puted on the basis of the value at the time of the death of the life tenant. 
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Agreement Fixed Estate Tax Value of Partnership Interest 
C. M. Land, Executor v. United States, United States District 
Court, Southern District Alabama, September 29, 1960 

In this case, as in a companion_case involving the estate of another 
deceased partner, an issue involved the effect for Federal estate tax 
purposes of an agreement among the partners with respect to the pur- 
chase of the interest of a partner. The agreement provided for the 
determination of the “actual net value” of the partnership interest by 
arbitration if the parties were not able to agree. The agreement further 
provided that, in the event of the withdrawal of a partner, the remaining 
partners had the option to purchase the interest at a discount of one-third 
of its computed value; after death, the option was at the full value 
computed. Held: The value of the partnership interest for estate tax 
purposes is the discount option price, since this is the limit of the value 
which could have been received prior to death. 


Failure to Apportion Increases Estate Taxes 


Estate of Weiss v. Commissioner of Internal Revenue, United 
States Tax Court, October 14, 1960 


Decedent’s will bequeathed the residue of his estate, one-half to his 
wife outright, one-half in trust for others. The will further provided 
that all estate and inheritance taxes be paid “exclusively out of the 
principal of my residuary estate”, and that the executors should not 
“accept any . . . contributions . . . on account of the payment of such 
taxes from any legatees or devisees under this will, or from any other 
donee or beneficiary”. Held: The testator had directed the apportion- 
ment of taxes equally between the wife’s share and the trust, and the 
marital deduction was accordingly reduced by the amount of taxes 
charged against the wife’s bequest. 


Widow’s Power Does Not Qualify for Marital Deduction 


Estate of Ralph G. May v. Commissioner of Internal Revenue, United States 
Court of Appeals, Second Circuit, November 2, 1960 
Under decedent’s will, the widow received a life estate, and his 
children a remainder interest, in his residuary estate. The widow also 
received the right, exercisable in her sole discretion “to invade and use 
the principal not only for necessities, but, generally, for her comfort, 
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happiness and well-being.” Held: The widow’s interest did not qualify 
for the marital deduction under the federal estate tax law because, under 
controlling New York law, the power to invade at will does not include 
a power to appoint to the spouse or her estate. 


Contingent Portion of Insurance Proceeds Does Not Qualify 
for Marital Deduction 
Edward J. Meyer, et al, Petitioners v. United States, Supreme Court of the 
United States, November 21, 1960 

Decedent had selected an optional method of settlement of the 
proceeds of life insurance on his life which provided for equal monthly 
payments to his widow for her life with 240 installments guaranteed. 
The method of settlement further provided that, if the widow should 
die before receiving the full 240 installments, his daughter should receive 
the remainder, but if both his wife and daughter should die before 
receiving such installments, the commuted value of the unpaid install- 
ments was to be paid in one sum to the estate of the last to die. Held: 
No marital deduction is allowable with respect to the insurance proceeds. 


The only allocation between the widow’s contingent interest and the 
guaranteed installments was an actuarial one; there were not two sep- 
arate funds, and there was only one property, a terminable interest which 
did not qualify for the marital deduction. 





AMENDMENT TO REGULATION D RELATING TO RESERVES 
REQUIRED BY MEMBER BANKS 


The Board of Governors of the Federal Reserve System have 
amended the Supplement to Regulation D, pertaining to reserves 
required to be maintained with the Federal Reserve Banks by 
member banks, so as to reduce the effective reserve requirements 
against net demand deposits. The amendment also permits all 
member banks to count all of their currency and coin in partial 
compliance with their reserve requirements. There is set forth 
below the text of the amended Supplement: 


SUPPLEMENT To REGULATION D 


§ 204.5—supPLEMENT 


Effective as to all member banks at the opening of business on 
November 24, 1960, except as otherwise indicated. 

(a) Reserve percentages. Pursuant to the provisions of 
Section 19 of the Federal Reserve Act and § 204.2(a), but sub- 
ject to paragraph (b) of this section, the Board of Governors of 
the Federal Reserve System hereby prescribes the following re- 
serve balances which each member bank of the Federal Reserve 
System is required to maintain on deposit with the Federal Re- 
serve Bank of its district: 

(1) If not in a reserve or central reserve city— 

(i) 5 per cent of its time deposits, plus 
(ii) 12 per cent of its net demand deposits. 

(2) If in a reserve city (except as to any bank located in 

such a city which is permitted by the Board of Governors of 

the Federal Reserve System, pursuant to § 204.2(a)(2), to 
maintain the reserves specified in subparagraph (1) of this 
paragraph )— 

(i) 5 per cent of its time deposits, plus 

(ii) 1614 per cent of its net demand deposits. 

(3) If in a central reserve city (except as to any bank 
located in such a city which is permitted by the Board of 
Governors of the Federal Reserve System, pursuant to § 204.2 
(a)(2), to maintain the reserves specified in subparagraph 
(1) or (2) of this paragraph)— 

(i) 5 per cent of its time deposits, plus 

(ii) 1744 per cent of its net demand deposits until 
the opening of business on December 1, 1960, 
and 16!/, per cent of its net demand deposits 
thereafter. 

(b) Counting of currency and coin. The amount of a mem- 
ber bank’s currency and coin shall be counted in partial com- 
pliance with the reserve requirements of paragraph (a) of this 
section. 
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Digest of current decisions pertaining to the law of trusts, wills, p 
estates, descent, distribution and corporate fiduciaries 
Legatee Could Not Be Forced to Accept Legacy 
United States of America v. McCrackin, United States District Court, District of 
Ohio, November 7, 1960 
Before the probate of decedent’s will one of her children, who had ste 
been bequeathed part of the estate, filed a document entitled “Refusal to wi 
Take Bequest or Legacy Under Will.” It appeared that the United States SOI 
had filed liens against the property of the renouncing legatee for the by 
unpaid taxes, and the United States sued on the ground that the re- the 
nunciation was motivated solely by the desire to prevent satisfaction dic 
of the liens. Held: The renunciation was valid in the absence of fraud, 
and there was no fraud in the absence of false representation. 
Court Could Not Appoint Trustee When no Vacancy Existed 
Andris v. Biehl, Illinois Appeals Court, October 20, 1960 
The testator named three of his children to act as trustees of his 
testamentary trust, which was to last until the death of the last to die vive 
of the six children who survived him. One of the other children sub- trus 
sequently filed an action requesting the replacement of the trustees. The | Pro, 
lower court refused to remove the trustees, but in order to avoid further able 
litigation upon the death of all the individual trustees, appointed a cor- seqt 
porate fiduciary as co-trustee. Held: The court exceeded its authority | acts 
since, by refusing to remove the individual trustees, it had held there | stat 
was no vacancy requiring the appointment of a successor. 
Cr 
Mortgage Principal Payments Payable From Trust Income 
Freeman v. Farmers Bank & Trust Company, Supreme Court, Arkansas, . 
107 Ark. L.R. 9% (1960) ae 
Decedent bequeathed stock in a corporation to his testamentary | inten 
trustee. The principal asset of the corporation was a tract of farm land | owns 
which had been mortgaged to secure a loan on which principal payments | joint 
were required to be paid yearly. The trustee caused the dissolution of | effec’ 
the corporation, continued to hold the farm property, and charged the | cede: 
mortgage principal payments to the trust income. Held: The trustee’s | with 
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action was proper. The testator had contemplated that the income of 
the trust would come from corporate dividends, which could be paid only 
after the corporation’s fixed obligations had been paid. 


Beneficiary Could Not Contest Will 
Whatley v. Hamilton, Supreme Court, Alabama, November 17, 1960 


Decedent’s step-son was bequeathed one dollar under the will. The 
step-son would not have shared in decedent’s estate if she had died 
without a will. After the will had been admitted to probate, the step- 
son sought to have it declared invalid. The right to contest a will was, 
by statute, confined “to any person interested in any will.” Held: Since 
the step-son would not share in intestate distribution, and since there 
did not appear to be a prior will, he had no status to contest the will. 


Valid Testamentary Bequest to Later Amended 
Inter Vivos Trust 


Second Bank-State Street Trust Company v. Pinion, Supreme Judicial Court, 
Massachusetts, November 9, 1960 

The testator bequeathed the residue of his estate to a revocable inter 
vivos trust. After the execution of the will and codicils thereto, the 
trust was amended by the testator to change the disposition of the trust 
property after the death of the testator. Held: The estate was distribut- 
able in accordance with the trust instrument as amended. The sub- 
sequent amendments were valid under the doctrine that “subsequent 
acts of independent significance do not require attestation under the 
statute of wills.” 


Creation of Joint Account not a Valid Testamentary Disposition 


Chase Federal Savings and Loan Association v. Sullivan, Supreme Court, 
Florida, November 23, 1960 

The decedent changed her bank account into a joint account in her 
own name and that of another. The evidence indicated that the decedent’s 
intention was to give the balance at her death in the account to the joint 
owner. The decedent did not relinquish the right of withdrawal, and the 
joint owner never exercised any interest in the account. Held: there was no 
effective inter vivos gift, and the property in the account passed to the de- 
cedent’s estate. The attempted testamentary transfer did not comply 
with the statute concerning wills. 
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Competitor Did Not Have Standing to Contest Validity of Lease 


Wright and Associates v. City of Red Wing, Supreme Court, Minnesota, 
November 18, 1960 

A decedent had bequeathed the residue of his estate to trustees for the 
establishment of “any such charitable or public institution . . . as said 
trustees may see fit to appropriate.” The trustees purchased real proper- 
ty and constructed an auditorium which was conveyed to the city under 
the conditions set forth in the will as to “public” purpose. The city later 
leased the auditorium for the showing of motion pictures. Plaintiff, the 
owner of the only other motion picture theater in the area, sued on the 
ground that the lease was in violation of the terms of the decedent's will. 
Held: The plaintiff had no standing to sue; only the attorney general 
could bring an action to compel compliance with the will. 


Statement in Will Does Not Amount to Bequest 
Huffman v. Huffman, Texas Supreme Court, October 10, 1960 


Decedent provided in her will that, “The Rotary Apts., Inc. stock, 
belonging to me, has been handed to Myrtle and Lyter for what I lost 
them in the oil deal.” Decedent had physically handed the stock to her 
sister Myrtle prior to her death, and it was contended that the language 
constituted a bequest of this stock. Held: The language concerning 
the apartments is a mere statement that decedent had handed the stock 
to others, does not contain words of “grant” or “devise”, and does not 
entitle the holders of the stock to a legacy under the will. 


Savings Bonds Do Not Constitute Cash 


McCullough v. McCullough, Arkansas Supreme Court, 
106 Ark. L.R. 879 (1960) 

Decedent bequeathed “All my personal property” to two of his chil- 
dren, and further provided that “all remaining cash to be divided equally 
between” his four children. After the will was executed, decedent 
acquired certain Series E Savings Bonds in his own name. Held: The 
bonds were not included in the bequest of cash because cash is ordinarily 
deemed to be current money readily available. 


Nephew Had Right to Appointment as Administrator 
Estate of Vickers, Ohio Court of Appeals, November 15, 1959 


A person who was not one of the decedent’s next of kin applied to 
the court for appointment as administrator of her estate. Several nephews 


an 


pre 
re] 
inc 
any 


este 
clai 
bro 
acti 
is it 
clai 


is p 
be « 
by « 


vali 





TRUST DECISIONS 177 


and a niece were present at the hearing, and one of the nephews verbally 
protested the appointment of one of the persons as administrator. The 
relevant statute provided for granting of administration to certain classes 
including next of kin of the deceased. Held: The Court did not have 
any discretion to appoint other than one of the next of kin if there 
was a competent person in such class preferred by statute. 


No Authority to Invest in Business Corporations 
Estate of Thomas, New York Surrogate's Court, New York County, October 17, 1960 


Decedent’s will authorized her testamentary trustees to retain any of 
the investments included in her estate. Further investments were re- 
stricted to real estate, Federal or State bonds, railroad bonds and stock, 
real estate mortgages, authorized investments of savings banks, and 
“stock of money corporations of any kind”. Held: The trustees were not 
permitted to invest in commercial or business corporations. The testa- 
trix intended to restrict investments to “moneyed corporations”, de- 
fined by statute as corporations subject either to the Banking Law or the 
Insurance Law. 


Hospital Commissioner Could Compel Accounting 


In re Niden, New York Surrogate's Court, Nassau County, 144 NYLJ 19, 
December 9, 1960 


The Commissioner of Hospitals filed a claim against decedent’s 
estate for the value of services rendered to decedent’s father. After the 
claim had been rejected, the Commissioner, as a creditor of the estate, 
brought an action to compel an intermediate accounting. Held: The 
action is properly brought. The issues as to whether the Commissioner 
is in fact a creditor of this estate and whether there are defenses to the 
claim, are properly to be passed upon after the accounting has been filed. 


Trustee Correct in Allocating Part of Royalty to Principal 


Bixby v. Security First National Bank, California District Court of Appeals, 
Second District, 186 A.C.A. 226 (1960) 


The trustee of a testamentary trust was authorized to “determine what 
is principal and what is income of the trust estate and what items should 
be charged or credited to either ...”. The trustee exercised its authority 
by allocating 271/, percent of certain royalties received to principal. Held: 
The action of the trustee was within the scope of its powers, and was 


valid. 
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Authority of Trustee Controlling on Allocation of Stock Dividend 
In re Grover, New York Surrogate's Court, Onondaga Country, September 22, 1960 


The terms of a testamentary trust directed the treatment of stock 
dividends as principal, “except in any case where such dividend shall 
be declared in whole or in part as a distribution of current earnings”, in 
which case the dividend was to be treated as income to the extent so de- 
clared. It was further directed that the determination of the trustee, as 
to “any such dividend”, should be conclusive against all persons interest- 
ed. The applicable statute provided that, unless “otherwise provided in 
a” trust instrument, stock dividends shall be principal. Held: Since there 
is specific treatment in the will, the statute is not applicable. Further, 
the executor’s action here is controlling in the absence of a showing of 
bad faith. 


Nomination Construed to Appoint Donee of Power in Trust 


Estate of Silvera, New York Surrogate's Court, New York County, 144 NYLJ 13, 
November 25, 1960 


Decedent’s will appointed a bank as executor and guardian of the 
property of a named minor beneficiary. Under applicable State law, only 


a parent may appoint a guardian by will. Held: The bank is the grantee 
of a power in trust “with the same rights and duties as to the care, cus- 
tody and control that a legally appointed testamentary guardian would 
have” to control and manage the funds and property during the minority 
of the infant. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Interest Rates 


The downturn in interest rates 
which occurred last year will not 
be reversed in 1961, declares New 
York University Professor Jules I. 
Bogen. A renewed upturn in in- 
terest rates this year, he observes, 
is not supported by a comparison of 
the prospective demand for and the 
supply of funds. 

Should a further substantial de- 
cline in interest rates occur, con- 
tinues Professor Bogen, this is 
much more likely to happen in the 
short-term end of the market, rath- 
er than in the long-term sector. 
This is because any additional sup- 
ply of funds would be forthcoming 
chiefly from the commercial banks, 
as a result of some further easing 
of the net free reserve position. 
Banks are now in the process of 
adjusting their thinking to the in- 
clusion of vault cash in the compu- 
tation of excess reserves, and an 
expansion of security holdings 
could accrue therefrom. Other 
pressures on banks to add to their 
investment portfolios could also 
materialize; increased net free re- 
serves could be created by Reserve 
system efforts to combat the reces- 
sion, coupled with less vigorous 
demand for business and consumer 
loans. 

This prognosis, however, could 
be altered by a return to large- 
scale deficit financing without the 
further easing of Federal Reserve 
System credit policy; this would 
tend to stiffen interest rates, espe- 
cially short-term rates. On the other 
hand, should the banks conclude 
that the present business readjust- 


ment will continue for some time, 
the impact would be opposite. The 
belief that it may take a year or 
two to work off margins of excess 
productive capacity, of housing, 
etc., would herald a decision to ex- 
pand holdings of intermediate ob- 
ligations to secure higher income; 
this would exert pressure on long- 
er term interest rates. 

Projections of the uses and 
sources of funds are a basic tool 
for appraising the outlook for in- 
terest rates. Sometimes, projections 
of the long-term uses of funds 
alone give the correct clue as to 
the trend of long-term interest 
rates; at other times, only the total 
demand (both short- and long-term) 
for funds furnishes a reliable indi- 
cation of how interest rates will 
act. When the supply of short- 
term funds falls short of demand, 
Professor Bogen asserts, funds are 
diverted from long-term investing 
and lending; the supply of long- 
term funds is contracted, with a 
consequent hardening of long-term 
rates. On the other hand, when the 
banks are fortified with ample 
short-term funds with which to 
meet demand, increased short-term 
borrowing has little impact on the 
long-term sector of the market. 

According to Professor Bogen, 
the total demand for, or uses of, 
funds will be $39.8 billion this year, 
as compared with $37.6 billion in 
1960 and $54 billion in 1959. Thus, 
the demand for money may be 
about one-fourth below the record 
1959 level. 

Analyzing the various segments 
of demand, Professor Bogen esti- 
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mates the demand for mortgage 
funds at short of the $16 billion 
figure for 1960, and materially be- 
low the $19.1 billion mark of 1959. 
Declines in business borrowing — 
both short- and long-term — are 
expected; net bond financing by 
corporations is forecast at $4 bil- 
lion, 10 per cent below last year 
and considerably under the $7 bil- 
lion mark attained in 1957. Respon- 
sible are the levelling out in ex- 
penditures for plant and equip- 
ment, the rise in cash flow from the 
increase in depreciation deduc- 
tions, and the halt in inventory ac- 
cumulation. As far as consumer 
spending is concerned, this is ex- 
pected to continue its rising trend, 
though at a slackened pace. The 
net increase this year is forecast at 
$3.5 billion, something more than 
half the record rise of 1959 and 
materially below last year. 
Compared with 1960, we will 
witness some modest reduction in 
mortgage, business, and consumer 
borrowing, which will keep the de- 
mand for funds more than 25 per 
cent below the 1959 peak level. 
With respect to the important Gov- 
ernment sector, a return to heavier 
deficit-financing by the Treasury— 
particularly if the cyclical down- 
turn in business becomes pro- 
nounced — could result in a sub- 
stantial rise in the total demand 
for money. The rise in Treasury 
borrowing would then be substan- 
tantially larger than the anticipat- 
ed decline in private borrowing. 
Professor Bogen expects the sup- 
ply of long-term funds to be well 
sustained this year, with pension 
funds having some increase and 
savings and loan associations fac- 
ing the prospect of some decrease 
in the volume of new funds avail- 
able for investment. The big ques- 
tion mark, obviously, is what the 


commercial banks will do. If, under 
the pressure of larger net free re- 
serves, the commercial banks large- 
ly restrict their addition purchases 
to short-term issues, short-term rates 
will prove more vulnerable than 
long-term rates. 

Taking a slightly different point 
of view, economist William R. 
Biggs of the Bank of New York 
foresees a moderate strengthening 
in money rates by the second half 
of this year, on the basis of a mild 
and minimum recovery in business 
activity. In the event of a real 
strong recovery, he predicts that 
money rates could advance notice- 
ably, because of capital pressures. 

Professor Marcus Nadler, con- 
sulting economist to the Hanover 
Bank of New York, does not expect 
much of a change in money market 
conditions during the first half of 
the year. He explains that the 
Reserve authorities have already 
taken the necessary measures to 
increase the availability of bank 
credit, in addition to the lowering 
of the discount rate. Accordingly, 
unless money rates in other inter- 
national money centers continue to 
decline, he believes it unlikely we 
will witness a further material de- 
crease in short-term open-market 
rates. However, he notes a pos- 
sibility that medium- and _long- 
term rates may decline further, due 
to a combination of demand and 
and supply forces, and possibly be- 
cause of political pressure. 


Interest Rates, Inflation and Taxes 


Donald MacArthur, Treasurer of 
Sears, Roebuck & Co., takes still 
another point of view — emphasiz- 


ing the underlying forces of infla- | 


tion and taxation. Mr. MacArthur 
believes that: open market rates 
will continue at a level below the 
prime rate; the prime rate will fall 
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below the level of long-term rates; 
long-term rates will rise. 

At a recent ABA sponsored Na- 
tional Credit Conference, the Sears 


Roebuck executive called attention © 


to those Latin American countries 
with soft currencies and noted that 
this condition, together with statu- 
tory limitations on bank rates, has 
resulted in a very wide spread be- 
tween short-term and long-term 
borrowing costs. It should be re- 
cognized, he points out, that this 
spread persists despite a great un- 
filled demand for loans of all types, 
both short and long. He describes 
the cause as a perfectly natural one 
—“the shorter the exposure to risk 
of currency depreciation, the lower 
the rate.” 

During the period prior to 1930, 
U.S. open-market rates usually ex- 
ceeded long-term rates by a good 
margin. Since 1930, open-market 
rates have never exceeded long- 
term rates, though this almost oc- 
curred on several recent occasions. 
To assist in finding an answer as to 
whether we will witness a shift in 
relationship between short- and 
long-term rates, Mr. MacArthur 
poses some pertinent questions, 
which we are paraphrasing below: 

1—Will the voters put up with 
deflation for any length of time? 

2—Will labor be willing to take 
a smaller cut of the pie? 

3—Will the dollar be able to buy 
more in the next 20 years? 

4—Will there be a significant re- 
duction in taxes in the next 20 
years? 

Mr. MacArthur decries the ten- 
dency to underrate the great in- 
fluence of these forces on the net 
cost of hiring funds. Illustrating 
the tax factor, he states that his 
company’s sale of $350 million, 25- 
year, 4% per cent, debentures was 
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effected at a net interest cost—after 
taxes—of 2.28 per cent in 1959. In 
1929 and 1939, net interest costs 
after taxes would have been 4.22 
and 3.84 per cent respectively. Al- 
lowing for the 53 per cent decline 
in the purchasing power of the dol- 
lar since 1939, the net after-tax cost 
of funds borrowed in that year at 
434, per cent would currently repre- 
sent a burden of only 1.07 per cent. 

These elements are cited in sup- 
port of his conclusions that, al- 
though the spread between long- 
term and short-term rates will vary, 
basically long-term rates will con- 
tinue to exceed short-term rates. He 
also believes it likely that the 
spread “will increase both directly 
in stated rates and also indirectly 
through expansion of the require- 
ment of an equity bonus as a con- 
dition for obtaining long-term f- 
nancing.” 

When the Federal Reserve mov- 
ed to a position of “active ease” 
and abandoned its “bills only” pro- 
gram, there was expectation of a 
strong response in the bond mar- 
ket, as experienced in the past. But 
corporates have not fared as well 
as Governments and Mr. MacAr- 
thur wonders “if there isn’t a mes- 
sage of great import to the borrow- 
er in this lack of response of the 
bond market to traditional Fed 
treatment.” He believes there is a 
significant message. “I think,” he 
continues, “the market is saying 
that, irrespective of the machina- 
tions of the financial authorities, 
the lender is becoming more and 
more thoroughly acquainted with 
the monetary facts of life.” 


Mortgage Lending 

Only 19 per cent of commercial 
banks are writing mortgages with 
a prepayment penalty clause. Of 
those banks charging some form of 
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penalty, most common is 1 per cent 
of the original loan, when paid in 
full within 1 year from the date of 
closing. Another common method 
of penalizing prepayment is to 
charge 2 per cent of the sum ten- 
dered in excess of 20 per cent of 
the original amount, when such 
payment is made in the first 5 years. 

These and other interesting facts 
are disclosed in the second statis- 
tical survey of the Mortgage Fi- 
nance Committee of the American 
Bankers Association. Conclusions 
are based on a sample of hundreds 
of banks holding over 30 per cent 
of all outstanding mortgages in 
bank portfolios. 

With reference to construction 
loans, a great variety of fees and 
charges are reported. Flat charges 
in absolute amounts ranged from 
$250 per loan to $5.00 per inspec- 
tion. Most banks, remarks the sur- 
vey, charge a straight 1 per cent as 
a commitment, inspection or pro- 
cessing fee. Aside from the regular 
simple interest on the loan, some 
29 per cent of the banks indicated 
that they did not impose additional 
fees or charges. 

As part of the survey, banks 
were asked to report on the trend 
of loan applications, and it was re- 
vealing to note that 44 per cent re- 
ported a decrease in loan applica- 
tions received. Reasons for the de- 
cline in loan applications, listed by 
the banks in order of importance, 
were: business conditions and lack 
of demand; bank promotion policy; 
high interest rates and discounts; 
high building and land costs. 

Interest rates charged dropped 
slightly from August, date of the 
first survey, to October, 1960. In 
October, most of the banks report- 
ed interest rates on conventional 
mortgages in the 5.5 to 6.0 per cent 
range, with fewer banks charging 
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6.1 to 6.5 per cent and over 6.5 per 
cent. Most banks continued to pay 
3 per cent on time deposits. 


Time Deposits and Banking 
Growth 

If banks are to recapture a part 
of the growing market for invest- 
ment funds, the answer will prob- 
ably lie in more flexible and com- 
petitive rates on time deposits. This 
is the opinion of Howard D. 
Crosse, vice president of the Fed- 
eral Reserve Bank of New York, 
who notes that demand deposits 
are becoming more volatile and 
that bank loans are taking on more 
and more the aspect of capital fi- 
nancing. 

More longer-term or more stable 
liabilities are needed by the banks. 
One suggestion has been the devel- 
opment of longer term time depos- 
its along the lines fashioned by 
some European banks. Certificates 
of deposit or debentures with a 
maturity of 3 to 5 years have al- 
ready proven successful as a me- 
dium through which to attract, or 
at least to retain, investment funds 
of individuals, if the rate is reason- 
ably competitive. 

“For banks to regain their tra- 
ditional role as financial intermed- 
iaries, new forms of deposits and 
new markets may be required,” 
states Mr. Crosse. “Longer term 
time deposits have already been 
suggested; perhaps a nationwide 
market in ‘prime bank certificates’ 
will develop. In any event, the 
philosophy of Regulation Q will 
have to be thought through again 
in the light of modern conditions; 
and I would urge this task upon 
the banking fraternity itself.” 

Federal Reserve Board Regula- 
tion Q provides for controlling the 
rate of interest paid on time de- 
posits. 
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Odds and Ends 


“The Genie in the Bottle,” a con- 
temporary view of America’s post- 
war economy, is being distributed 
by the Federal Reserve Bank of 
Atlanta. This pamphlet comprises 
a collection of readings in southern 
finance, selected from articles 
which have appeared in the bank's 
Monthly Review since 1946. 


The ABA is making available to 


banks throughout the country two 
new manuals dealing with the pre- 
paredness program for emergency 
operations. Booklet No. 6 deals 
with “Collection of Cash Items and 
Noncash Items;” booklet No. 7 
covers “Emergency Currency Dis- 
tribution.” Together with the five 
preceding manuals, these booklets 
are designated to keep the banking 
system in operation in the event of 
nuclear attack or other large scale 
disaster. 


INTERNAL REVENUE SERVICE SUES BANK 
TO RECOVER TAX REFUND 


It was announced recently that the Internal Revenue Service 
has brought suit against First National City Bank in New York 
to recover a refund previously granted under the government’s 
earlier policy of granting tax refunds to banks on the basis of 
deductions for losses resulting from the devaluation of foreign 
currencies. This appears to be a test case and comes as the 
result of action by a joint Congressional committee which 
refused to allow further refunds by the bank based upon 


devaluation. 



































BOOKS FOR BANKERS 





CREDIT MANUAL OF COM- 
MERCIAL LAWS, 1960 EDI- 
TION. National Association of 
Credit Management, New York. 
Pp. 768. $12.00. Readers of THE 
BANKING Law JOURNAL are well 
aware of this publication which 
has been recommended in this 
column for a number of years. 
In a few words, it is a condensa- 
tion of the laws on credits, pre- 
sented in layman’s language for 
daily reference by credit and al- 
lied managements. This year’s 
Manual contains, in addition to 
the usual up-to-date summaries 
of various state and federal credit 
statutes, the credit legislation 
enacted in the 47 state legisla- 
tures which were in session in 
1959. Further, it contains a 
summary of 1959 state instal- 
ment sales laws as well as a glos- 
sary of legal terms, definitions 
used in balance sheets and many 
other facts of use to bankers and 
credit men. 


FUTURES TRADING SEMINAR. 
Issued by the Chicago Board of 
Trade. Mimir Publishers, Inc., 
Madison, Wis. 1960. Pp. 283. 
This volume, a compilation of 
work of five well-known econ- 
omists, also includes formal 
comment and criticism by other 





economists and _ distinguished 
members of the grain trade. 
It tells a story of the growth 
of commodity futures markets 
and measures their effectiveness, 
Besides tracing the evolution of 
market organization through five 
major stages, this intensive ex- 
amination of the futures markets 
attests to their necessity and 
desirability in a free economy. 


SECURITY CREDIT. By Jules |. 


Bogen and H. E. Krooss. Pren- 
tice-Hall, Inc. Englewood Cliffs, 
N.J. 1960. $4.95. Pp. 194. The 
authors present a complete his- 
tory of security loans in the U.S. 
and examine the various pur- 
poses for which they are made, 
as well as the effect of this type 
of credit on the economy as a 
whole. Special attention is de-— 
voted to margin regulation, | 
quantitative and qualitative con- 
trols on security credit, and the 
unregulated area of credit se- 
cured by stocks and bonds. 
This volume was financed by a 
grant from the New York Stock 
Exchange and fills a gap which 
has heretofore existed in_ this 
sector of financial literature. It 
represents a contribution of con- 
siderable magnitude to current 
economic knowledge. 
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